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MILK  IN  EASTERN  OHIO-WESTERN 
PENNSYLVANIA  MARKETING  AREA 

Decision  on  Proposed  Amendments  to 
Marketing  Agreement  and  to  Order 

A  public  hearing  was  held  upon  pro¬ 
posed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area. 
The  hearing  was  held,  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  (7  CFR  Part  900),  at 
Cleveland,  Ohio,  on  September  9-12  and 
15,  1969,  pursuant  to  notice  thereof  is¬ 
sued  on  August  14.  1969  (34  FH.  13419). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  September  1969  hearing 
and  the  record  thereof,  the  Deputy 
Administrator,  Regulatory  Programs,  on 
June  9.  1970  (35  F.R,  9888;  FJt.  Doc. 
70-7385),  filed  with  the  Hearing  Clerk, 
UJS.  Department  of  Agriculture,  his  rec- 
ommeiuled  decision  containing  notice 
of  the  opi>ortunity  to  file  written  excep¬ 
tions  thereto. 

Following  the  issuance  of  the  recom¬ 
mended  decision,  the  hearing  was 
reopened  on  July  29,  1970,  at  Parma, 
Ohio,  pursuant  to  notice  thereof  issued 
on  July  20,  1970  (35  PH.  11800).  The 
July  29  bearing  session  was  limited  to 
further  consideration  of  the  appropriate 
classification  of  milk  products.  Because 
of  their  emergency  nature,  a  recom¬ 
mended  decision  on  the  matters  consid¬ 
ered  at  the  July  29  hearing  has  been 
omitted.  Such  matters  are  dealt  with  in 
the  following  findings  and  conclusions. 

Also,  the  September  1969  hearing  was 
reopened  on  January  20, 1970,  at  Clayton, 
Mo.,  pursuant  to  notices  thereof  which 
were  issued  on  November  26,  1969  (34 
FH.  19078),  January  8,  1970  (35  FH. 
435),  and  January  29,  1970  (  35  FH. 
2527).  Such  reopening  yas  for  the 
limited  purpose  of  considering  the  use  of 
an  economic  formula  for  changing 
simultaneously  the  CHass  I  prices  \inder 
all  Federsd  milk  orders,  including  the 
Eastern  Ohio-Western  Pennsylvania 
order.  The  economic  formula  issue  will 
be  considered  in  a  separate  decision. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings,  and  general  findings  of 
the  recommended  decision  previously 
noted  are  hereby  iqiproved  and  adopted 
and  are  set  forth  in  full  herein,  subject 
to  the  revisions  listed  below.  Such  re¬ 
visions  include  the  incorporation  of  the 
findings  and  conclusions  on  the  matters 
considered  at  the  July  20, 1970,  reopened 
hearing  which  have  not  been  dealt  with 
in  a  recommended  decision. 

1.  The  list  of  material  issues  is 
changed. 

2.  Under  the  heading  “5.  Provisions 
relating  to  diverted  milk”,  the  11th  and 


15th  paragraphs  are  changed  and  the 
16th  and  17th  paragraphs  are  deleted 
and  two  new  paragraphs  are  substituted 
therefor. 

3.  Findings  and  conclusions  on  two 
new  issues.  No.  15  and  No.  16,  are  added 
after  the  findings  and  conclusions  on 
issue  No.  14. 

The  material  issues  on  the  record  of 
the  September  1969  and  July  1970  hear¬ 
ings  relate  to: 

1.  Class  I  price; 

2.  Expansion  of  the  marketing  area; 

3.  Pooling  standards  for  supply  plants; 

4.  Definition  of  distributing  plant; 

5.  Provisions  relating  to  diverted  milk; 

6.  Definition  of  producer-handler; 

7.  Pooling  exemption  for  a  handler’s 
own  production; 

8.  Classification  of  certain  milk 
products; 

9.  Direct  delivery  differentials; 

10.  Price  for  milk  used  to  produce  cot¬ 
tage  cheese,  yogurt,  and  sour  cream; 

11.  Price  for  milk  used  to  produce 
butter; 

12.  Location  adjustments  on  other 
source  milk; 

13.  Producer-settlement  fund  reserve; 

14.  Seasonal  production  incentive 
plans; 

15.  Classification  of  cream  (considered 
at  reopened  hearing) ;  and 

16.  Whether  an  emergency  exists  to 
warrant  the  omission  of  a  recommended 
decision  on  Issue  No.  15. 

Issue  No.  1  was  considered  in  a  decision 
issued  December  5,  1969  (34  F.R.  19507). 
This  decision  deals  with  the  remaining 
issues. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
are  base4  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

2.  Expansion  of  the  marketing  area. 
Certain  territory  in  Ohio  and  West  Vir¬ 
ginia  not  now  included  in  any  Federal 
order  marketing  area  should  be  a  part 
of  the  Eastern  Ohio-Western  Pennsyl¬ 
vania  marketing  area.  The  Ohio  areas 
are  Holmes  County,  Ashland  County  ex¬ 
cept  Ruggles,  Troy,  and  Sullivan  Town¬ 
ships,  the  townshiiis  of  Harrlsville, 
Westfield,  and  Guilford  in  Medina 
County,  and  the  remaining  unregulated 
parts  of  Wayne,  Stark,  and  Lake  Coun¬ 
ties.  The  West  Virginia  areas  are  Wetzel, 
Tyler,  Doddridge,  and  Tucker  Counties 
and  the  remaining  unregulated  parts  of 
Lewis,  Uiishur,  Randolph,  Barbour,  Tay¬ 
lor,  and  Preston  Counties. 

The  addition  of  this  unregulated  terri¬ 
tory  to  the  Order  36  marketing  area  was 
proposed  by  five  cooperative  associations 
in  the  market.  Their  proposal  to  include 
also  the  imregulated  Ohio  townships  of 
Litchfield,  Chatham,  Spencer,  and  Homer 
in  Medina  County  and  Ruggles,  Troy, 
and  Sullivan  in  Ashland  County  is 
denied. 

Six  of  the  10  West  Virginia  coimties  in¬ 
volved  in  the  proposed  area  expansion 
are  now  partially  in  the  marketing  area. 
The  regulated  portions  include  the  mag¬ 
isterial  districts  of  Grafton  in  Taylor 
County,  Philippi  in  Barbour  County, 
and  Leadsville  in  Randolph  Coimty,  the 
cities  of  Buckhannon  in  Upshur  County 


and  Weston  in  Lewis  County,  and  the 
town  of  Kingwood  in  Preston  County. 

All  Class  I  sales  in  these  10  West  Vir¬ 
ginia  coimties  are  by  handlers  regulated 
under  either  the  Eastern  Ohio-Western 
Pennsylvania  order  or  the  Tri-State  or¬ 
der.  'The  proponent  cooperatives  claimed 
that  a  majority  of  the  sales  in  each 
county  is  by  Order  36  handlers.  A  TYi- 
State  handler  stated,  though,  that  he 
and  another  Tri-State  handler  have 
somewhat  over  50  percent  of  the  sales 
in  Doddridge  County,  and  nearly  50  per¬ 
cent  of  the  sales  in  Lewis,  Wetzel,  and 
Tyler  Counties.  Although  he  opposed  all 
of  the  proposed  West  Virginia  territory, 
the  handler  did  not  indicate  the  extent 
of  his  sales  in  the  other  West  Virginia 
areas  imder  consideration. 

In  opposing  the  area  expansion,  the 
Tri-State  handler  contended  that  such 
expansion  would  result  in  additional 
Class  I  sales  being  made  in  the  Order  36 
marketing  area  by  handlers  regulated 
under  the  Tri-State  order.  However,  he 
did  not  show  how  this  might  disrupt 
the  orderly  marketing  of  producer  milk 
under  either  of  the  orders  involved. 

The  proposed  West  Virginia  territory 
is  an  integral  part  of  the  sales  areas  of 
Order  36  handlers.  The  Class  I  ssdes  in 
the  unregulated  areas  have  resulted  from 
the  normal  extension  of  distribution 
routes  by  Order  36  handlers  having  sales 
in  the  nearby  regulated  areas.  All  of  the 
prop>osed  area  except  Tyler  County 
borders  on  the  present  Order  36  market¬ 
ing  area,  and  'Tyler  County  adjoins  two 
of  the  counties  proposed  to  be  included. 
As  noted,  portions  of  several  of  the 
counties  to  be  added  are  already  in  the 
marketing  area.  Although  Class  I  sales 
are  being  made  in  some  of  the  proposed 
area  by  Tri-State  handlers,  it  is  con¬ 
cluded  that  the  marketing  relationship 
of  the  total  unregulated  territory  is 
essentially  with  the  presently  regulated 
areas  in  West  Virginia.  While  all  fiuid 
milk  sales  in  the  territory  are  by  handlers 
subject  to  classified  pricing  under  an 
order,  including  the  proposed  territory 
in  the  maiiieting  area  will  insure  price 
parity  for  all  handlers  should  an  un¬ 
regulated  distributor  find  Class  I  outlets 
in  this  area. 

In  Ohio,  the  proposed  marketing  area 
expansion  would  add  the  eastern  part  of 
Lake  County  consisting  of  Concord, 
Leroy,  Perry,  Madison,  and  Painesville 
Townships.  The  western  part  of  the 
county  is  now  in  the  marketing  area.  All 
Class  I  sales  in  this  unregulated  terri¬ 
tory,  which  is  bordered  on  three  sides  by 
the  marketing  area  and  on  the  other  by 
Lake  Erie,  are  by  Order  36  handlers. 

All  of  Stark  County  except  Sugar 
Creek  and  Paris  Townships  is  presently 
in  the  marketing  area.  Paris  Township 
is  completely  surrounded,  and  Sugar 
Creek  Township  nearly  so,  by  the  present 
marketing  area.  The  Class  I  sales  in  these 
townships  are  by  Order  36  handlers: 

Ten  of  the  17  townships  in  Medina 
Coimty  are  now  regulated  under  the 
order.  The  townships  of  Harrisville, 
Westfield,  and  Guilford  that  are  pro¬ 
posed  to  be  added  are  adjacent  to  the 
regulated  portions  of  the  county  and  are 
a  part  of  the  sales  areas  of  Order  36  han- 
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dlers  who  distribute  milk  in  the  regulated 
townships. 

Only  a  very  small  part  of  Wayne 
Coimty,  namely,  secs.  1,  2,  S,  10,  11,  and 
12  of  Sugar  Creek  Township,  is  now  in 
the  marketing  area.  The  Class  I  sales 
in  this  county  and  in  the  imregulated 
county  of  Holmes  are  largely  by  a  han¬ 
dler  who  operates  an  Order  36  pool  plant 
in  Wasme  County  at  Orrville.  There  are 
also  limited  sales  in  Wa3me  County  by 
at  least  one  other  Order  36  handler. 
Handlers  under  the  Southern  Michigan, 
Northwestern  Ohio,  and  Columbus  orders 
also  have  sales  in  the  two-county  area. 

In  Ashland  County,  excluding  Ruggles, 
Troy,  and  Sullivan  Townships,  Order  36 
hancUers  accoimt  for  about  70  percent 
of  the  fluid  milk  sales  there.  The  remain¬ 
ing  sales  are  by  Columbus,  Northwestern 
Ohio,  and  Southern  Michigan  handlers. 

The  marketing  situation  just  described 
for  Ashland  Coimty  is  different  from  that 
depicted  at  the  hearing.  At  the  time  of 
the  hearing,  about  half  of  the  Class  I 
sales  in  the  county  were  made  from  an 
unregulated  distributing  plant  at  Ash¬ 
land  in  Ashland  County.  Milk  distributed 
from  this  plant  was  received  at  the  plant 
from  da.'  ry  farmers  and  in  packaged  form 
from  the  plant  operator’s  Order  36  poof 
distributing  plant  at  Akron,  Ohio. 

Official  notice  is  taken  of  the  commer¬ 
cial  fact  that  (1)  the  Ashland  plant  no 
longer  receives  milk  from  dairy  farmers 
or  processes  and.  packages  milk,  and  (2) 
such  plant  is  a  distribution  point  for  milk 
fuUy  regulated  under  the  Eastern  Ohio- 
Western  Pennsylvania  order. 

Class  1  sales  in  the  Ohio  territory  pro¬ 
posed  herein  to  be  added  to  the  market¬ 
ing  area  are  largely,  and  in  some  areas 
entirely,  by  Order  36  handlers.  Such  ter¬ 
ritory  is  an  integral  part  of  Uie  sales 
areas  of  such  handlers.  By  extending 
regulation  to  this  territory,  the  proposed 
marketing  area  would  more  nearly  rep¬ 
resent  the  total  sales  areas  of  the  han¬ 
dlers  now  subject  to  the  order.  In  addi¬ 
tion,  inclusion  of  this  territory  would 
insure  price  parity  for  all  handlers  who 
now  have  Class  I  sales  in  the  area. 

For  pricing  purposes,  the  Eastern 
Ohio-Western  Pennsylvania  marketing 
area  is  divided  into  the  Pittsburgh 
district  and  the  Cleveland-Erie  district. 
All  of  the  present  marketing  area  that 
is  in  West  Virginia  is  now  Included  in 
the  Pittsburgh  district.  The  conditions 
supporting  this  arrangement  are  equally 
applicable  to  the  additional  West  Vir¬ 
ginia  territory,  which  should  be  included 
in  the  Pittsburgh  district.  The  Ohio  areas 
prcHXMed  to  be  added  are  adjacent  to 
those  parts  of  the  marketing  area  now 
included  in  the  Cleveland-Erie  district.  It 
is  reasonable  that  the  new  Ohio  areas 
likewise  be  in  the  Cleveland-Erie  pric¬ 
ing  district. 

Marketing  conditions  do  not  warrant 
the  addition  of  Utchfidd,  Chatham. 
Bpencer,  and  Hcxner  Townships  in  Me¬ 
dina  County  and  Ruggles,  Troy,  and  Sid- 
hvan  Town^ps  in  Ashland  County  to 
the  Order  36  marketing  area. 

The  Inclusion  of  these  areas  would 
cause  an  unregulated  plant  at  Oberlin, 
Ohio,  from  which  sales  are  made  in  these 


townships  to  become  fully  regulated 
under  the  order.  The  proponent  coop¬ 
eratives  contended  that  tlfls  distributor 
has  a  competitive  advantage  relative  to 
regulated  handlers  since  the  cost  of  his 
Class  I  milk  is  not  the  order  Class  I  price 
but  rather  approximates  the  Order  36 
uniform  price. 

The  operator  of  the  Oberlin  distribut¬ 
ing  plant  opposed  the  inclusion  of  the 
seven  townships.  In  addition  to  his  sales 
in  these  areas,  the  distributor  also  sells 
milk  in  unregulated  areas  in  Lorain, 
Huron,  and  Erie  Coimties.  The  plant  is  a 
partially  regulated  distributing  plant 
under  Order  36  on  the  basis  of  its  lii^ted 
route  disposition  in  the  regulated  part 
of  Medina  County. 

The  Oberlin  distributor’s  annual  Class 
I  utilization  is  about  80  percent  of  re¬ 
ceipts.  He  pays  the  12  dairy  farmers  sup¬ 
plying  him  the  Order  36  uniform  price 
plus  whatever  pvemiums  Cleveland 
handlers  are  paying.  He  also  offers  a  10- 
cent  per  hundredweight  quality  bonus 
and  deducts  15  cents  per  himdredweight 
ior  hauling. 

At  least  two  Order  36  handlers  com¬ 
pete  with  this  distributor  in  the  foiur 
Medina  County  townships  that  the  dis¬ 
tributor  opposes.  The  regulated  handlers 
presented  no  testimony  concerning  the 
pr(^>06ed  extension  of  the  area  to  in¬ 
clude  these  townships. 

There  appears  to  be  no  compelling 
need  at  this  time  for  adding  the  three 
Ashland  County  townships  and  the  four 
Medina  County  townships  to  the  mar¬ 
keting  area.  ’The  proposal  is  denied. 

3.  Pooling  standards  for  supply  plants. 
Milk  that  is  diverted  to  a  supply  plant 
from  other  plants  should  not  be  consid¬ 
ered  a  part  of  the  supply  plant’s  receipts 
for  the  purpose  of  determining  if  the 
supply  plant  has  met  the  prescribed  ship¬ 
ping  requirements  for  pooling.  Presently, 
such  diverted  milk  is  included  in  the 
plant’s  receipts  for  this  purpose. 

’This  change  in  the  pooling  standards 
was  proposed  by  several  cooperatives, 
including  the  operator  of  a  pool  supply 
plant  at  Orrville,  Ohio,  that  serves  as  a 
major  surplus  disposal  outlet  for  the 
market.  T^  plant  also  receives  surplus 
milk  from  other  markets,  on  an  agreed 
upon  Class  n  utilization,  for  manufac¬ 
turing.  Proponents  claimed  that  the 
present  order  provisions  cause  imneces- 
sary  movements  of  milk  from  this 
plant  for  the  purpose  of  assuring  its 
qualification  as  a  pool  plant. 

Proponents  cited  the  milk  movements 
that  need  to  occiu:  during  the  months  of 
September,  October,  and  November,  for 
example,  when  the  50  percent  shipping 
percentage  ai^lles.  For  each  100  pounds 
of  milk  that  is  not  used  at  pool  distrib¬ 
uting  plants  and  is  diverted  to  a  supply 
plant  for  manufacturing,  50  pounds  of 
milk  must  be  shipped  from  the  supply 
plant  to  distributing  plants.  As  an  indi¬ 
cation  of  the  size  of  the  problem,  pro¬ 
ponents  stated  that  the  supply  plant  at 
Orrville,  Ohio,  received  over  17  million 
pounds  of  milk  diverted  from  Order  36 
pool  plants  as  surplus  during  the  months 
of  S^tember  1968  throu^  February 
1969,  tbe'^months  when  the  minimum 
shipping  requirements  apply. 


The  proposed  change  is  desirable  to 
assure  the  orderly  disposition  of  reserve 
milk  supplies  in  the  market  that  are  not 
needed  for  Class  I  use.  ’The  Orrville  plant 
serves  not  only  as  a  supply  plant  for  the 
market,  a  function  that  would  in  no  way 
be  diminished  by  this  order  change,  but 
also  as  an  important  outlet  for  reserve 
milk  supplies.  If  the  order  were  not 
changed,  the  plant  might  well  refuse  to 
receive  milk  diverted  from  distributing 
plants  so  as  to  not  lose  its  pool  plant 
status.  The  order  tends  to  encourage 
movements  of  milk  that  are  both 
uneconomic  and  unnecessary. 

The  proposed  change  will  not  result 
in  dilution  of  the  pool  with  additional 
milk  for  manufacturing  purposes.  Any 
milk  received  at  a  pool  supply  plant  as 
milk  diverted  from  another  pool  plant 
already  will  have  qualified  for  inclusion 
in  the  pool  on  the  basis  of  its  association 
with  the  other  pool  plant.  Also,  miilc 
received  as  a  diversion  from  an  other 
order  plant  is  not  included  in  the  pool 
if  the  milk  is  designated  for  surplus  use 
and  priced  under  the  other  order.  More¬ 
over,  the  supply  plant  will  not  be  pooled 
unless  it  moves  to  pool  distributing  plants 
the  required  minimum  volume  of  its 
regular  producer  milk  supply. 

No  provision  should  be  made  for  “sys¬ 
tem”  pooling  for  supply  plants.  A  handler 
who  operates  two  pool  distributing  plants 
and  a  pool  supply  plant  in  the  market 
propos^  an  arrangement  whereby  his 
supply  plant  could  qualify  for  pooling  on 
a  “system”  basis  •^th  his  distributing 
plants.  The  three-plant  system,  which 
would  be  considered  for  pooling  purposes 
as  a  single  plant  operation,  would  have 
to  meet  the  pooling  standards  prescribed 
for  a  po<d  distributing  plant  in  order  for 
each  plant  in  the  system  to  be  a  pool 
plant.  Presoitly.  a  distributing  plant 
qualifies  for  pooling  if  during  the  month 
it  distributes  on  routes  not  less  than  50 
percent  (40  percent  monthly  in  April 
through  August)  of  its  total  rec^ts  of 
fluid  milk  products  and  distributes  on 
routes  in  the  marketing  area  not  less 
than  15  percent  of  such  receipts. 

Proponent  claimed  that  under  his 
particular  operation  the  proposed  poll¬ 
ing  arrangement  would  facilitate  a  more 
economical  movement  of  producer  Tniiir 
now  associated  with  his  plants.  He 
pointed  out  that  the  operations  at  his 
distributing  plants  are  confined  largely 
to  the  processing  of  Class  I  products.  His 
Class  n  products  such  as  cottage  cheese 
and  sotur  cream — cultured  itons  which 
he  claimed  are  nonnally  asssociated  with 
a  fluid  milk  operation — are  processed,  on 
the  other  hand,  at  his  supply  plimt.  The 
milk  products  made  at  this  plant  are 
limited  to  dips,  sour  cream,  cottage 
cheese,  and  half  and  half,  the  latter  be¬ 
ing  a  Class  I  product. 

11)6  handler  pointed  out  that  these 
cultured  products  are  normally  sold 
through  the  same  outlets  as  Class  I  prod¬ 
ucts.  and  any  increase  in  Class  I  sales 
is  usually  accompanied  by  additional 
sales  of  cottage  cheese  and  sour  cream 
iteme.  He  Indicated  that  with  the  ship¬ 
ping  requirements  for  supply  plants,  any 
majtxr  increase  in  receipts  at  his  supply 
plant  to  cover  increased  production  of 
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cottage  cheese  and  sour  cream  nece^i- 
tates  additional  shipments  of  milk  from 
the  supply  plant  to  distributing  plants, 
whether  or  not  needed  there.  Proponent 
claimed  that  competitors  who  have  all 
their  milk  operations  in  one  plant  can 
meet  a  similar  increased  demand  for 
these  cultured  items  without  being  bur¬ 
dened  with  offsetting  milk  movements. 

The  present  pooling  standards  for  sup¬ 
ply  plants,  except  for  certain  modifica¬ 
tions  proposed  herein,  continue  to  be 
appropriate  under  the  existing  market¬ 
ing  conditions.  Under  these  standards, 
a  supply  plant  qualifies  for  pooling  if  not 
less  ^an  a  specified  percentage  of  its 
receipts  of  approved  milk  from  dairy 
farmers  is  moved,  either  by  transfer  or 
diversion,  to  pool  distributing  plants.  For 
the  months  of  September,  October,  and 
November,  the  minimum  shipments  re¬ 
quired  are  50  percent  of  receipts;  for  all 
other  months  they  are  40  percent.  A  sup¬ 
ply  plant  that  is  pooled  in  each  of  the 
preceding  months  of  September  through 
February  automatically  qualifies  as  a 
pool  plant  for  the  monUis  of  March 
through  August  irrespective  of  whether 
it  ships  any  milk  to  other  plants. 

These  standards  provide  the  necessary 
assurance  that  milk  associated  with  pool 
supply  plants  will  be  available  to  distrib¬ 
uting  plants  for  fluid  use.  Minimum  ship¬ 
ments  are  required  at  a  time  when 
supplies  in  the  market  tend  to  be  less 
plentiful  relative  to  the  market’s  Class  I 
demand.  The  order  recognizes,  on  the 
other  hand,  that  the  demand  for  supply 
plant  milk  is  less  during  the  flush  pro¬ 
duction  months,  and  no  shipments  to 
distributing  plants  are  required  during 
a  6-month  period. 

It  is  possible  that  the  proposed  sys¬ 
tem  pooling  arrangement  could  result 
in  some  milk  supplies  in  the  market  not 
being  made  available  to  distributors  for 
Class  I  use  when  needed.  In  this  case, 
producers  would  be  receiving  less  than 
the  highest  possible  returns  for  their 
milk  since  such  milk  would  not  be  going 
into  available  Class  I  uses.  Moreover,  the 
imavailability  of  milk  for  fluid  use  could 
encourage  handlers  to  obtain  outside 
supplies  to  carry  them  over  the  peak 
bottling  days.  This  would  reduce  further 
the  total  returns  to  prodqpers  regularly 
6UlH>lying  the  market. 

There  is  no  indication  that  proponent’s 
supply  plant,  which  has  been  a  pool  plant 
under  the  order  for  a  substantial  period 
of  time,  would  be  imable  to  remain  as¬ 
sociated  with  the  market  under  the  pres¬ 
ent  pooling  standards.  In  presently  meet¬ 
ing  these  pooling  standards,  the  plant  is 
demonstrating  its  function  as  a  source 
of  milk  for  distributing  plants.  The  han¬ 
dling  of  reserve  milk  at  this  plant,  on  the 
other  hand,  will  be  facilitated  by  the 
proposed  change  in  these  standards  that 
was  described  earlier.  Under  this  change, 
milk  diverted  from  other  pool  plants  to 
this  plant  would  not  count  as  a  part  of 
the  supply  plant’s  receipts  in  determin¬ 
ing  if  the  shipping  percentages  have 
been  met  for  pooling. 

A  further  modification  in  the  supply 
plant  pooling  standards  should  be  made 
in  recognition  of  those  handlers  who  may 
be  processing  Class  I  items  at  their  sup«- 


ply  plants  as  well  as  shipping  milk  to 
other  plants  for  fluid  use.  The  handler 
who  proposed  system  pooling,  for  ex¬ 
ample,  indicated  that  he  processes  half 
and  half,  a  Class  I  product,  at  his  supply 
plant.  It  is  reasonable  that  any  route 
disposition  in  the  marketing  area  from 
a  supply  plant  be  counted  with  the 
plant’s  shipments  to  pool  distributing 
plants  in  determining  the  plant’s  qual¬ 
ification  for  pooling.  Any  in-area  route 
disp)osition  of  a  supply  plant  is  a  part 
of  the  plant’s  demonstration  of  its  asso¬ 
ciation  with  the  fluid  market  and  should 
be  recognized  for  pKoling  purposes. 

A  proposal  to  lower  the  shipping  por- 
cent^es  for  a  supply  plant  should  not 
be  adopted.  Also,  a  reloading  oporation 
on  the  premises  of  a  supply  plant  should 
not  be  considered  a  separate  operati(m. 

The  oporator  of  a  pool  supply  plant 
sought  Uie  latter  changes  to  lessen  the 
amount  of  milk  which  he  must  ship  to 
pxol  distributing  plants  to  qualify  his 
plant  for  pooling.  He  contended  that 
the  increasing  piroduction  of  the  130 
producers  shipping  to  his  plant  is  making 
it  more  difficult  for  the  plant  to  quaUfy 
for  pooling  during  the  months  of  Sep? 
tember  through  February  when  mini¬ 
mum  shipments  are  required.  He  sug- 
gestfBd  that  lowering  the  present  shipping 
porcentages  of  50  porcent  for  September, 
October  and  November  and  40  porcent 
for  the  other  months  to  40  porcent  and 
30  porcent,  respoctively,  wou’d  be  helpful 
to  his  oporation.  Also,  the  handler  stated 
that  not  including  in  the  plant’s  re¬ 
ceipts  milk  reloaded  from  farm  pickup 
tankers  into  over-the-road  tankers  on  - 
the  plant’s  premises  woiild  help  accom¬ 
modate  his  situation.  In  addition  to  sup¬ 
plying  milk  to  distributing  plants,  the 
handler  manufactures  several  products 
at  his  plant. 

A  major  function  of  the  supply  plant 
pxoling  standards  is  to  insure  that 
handlers  who  are  processing  milk  and 
distributing  it  for  sale  primarily  to  con¬ 
sumers  in  the  marketing  area  can  regu¬ 
larly  and  depondably  obtain  milk  from 
supply  plants  to  meet  their  fluid  milk 
requirements.  Without  such  standards, 
or  if  minimum  shipping  requirements 
are  set  too  low.  supply  plants  could  keep 
milk  at  their  plants  for  manufacturing 
when  it  is  to  their  advantage  to  do 
so  rather  than  make  the  milk  available 
to  distributing  plants  for  fluid  use. 

The  present  shipping  percentages  were 
determined,  at  the  time  Order  36  was 
greatly  expanded,  to  be  appropriate  for 
this  market.  There  is  no  indication  of 
changed  conditions  throughout  the  mar¬ 
ket  that  make  such  shipping  require¬ 
ments  inconsistent  with  the  fluid  milk 
needs  of  distributors. 

The  order  defines  a  reload  point  as  a 
location  at  which  milk  moved  from  a 
farm  in  a  tank  truck  is  transferred  to 
another  tank  truck  and  ccmimingled 
with  other  milk  before  entering  a  plant. 
Further,  a  reload  (^ration  on  the  prem¬ 
ises  of  a  plant  is  considered  \mder  the 
order  as  a  part  of  the  plant  operation. 
This  latter  provision  is  necessary  since 
it  is  often  difficult  from  an  administra¬ 
tive  standpoint  to  be  assured  that  the 


reload  operation  is  in  all  instances  and 
respects  separate  from  the  plant  opera¬ 
tion.  The  contemplated  reloading  oper¬ 
ation  of  the  proponent  handler  would' 
appear  to  present  this  very  problem  of 
being  able  to  distinguish  at  all  times,  and 
with  the  necessary  certainty,  between  his 
reload  oi>eration  and  his  plant  operation. 
This  situation  requires  that  the  handler’s 
proposal  be  denied. 

4.  Definition  of  distributing  plant.  Tnie 
proposed  modification  of  the  distribut¬ 
ing  plant  definition  should  not  be 
adopted. 

The  order  defines  a  “distributing 
plant’’  as  a  plant  in  which  either  milk 
approved  by  a  duly  constituted  health 
authority  for  fluid  consumption  or  filled 
milk  is  processed  or  packaged  and  from 
which  there  is  route  disposition  in  the 
marketing  area  during  the  month.  Sev¬ 
eral  cooperatives  suggested  that  a  plant 
not  qualify  as  a  “distributing  plant’’  vm- 
less  its  in-area  route  sales  exceed  5,000 
poimds  per  month.  This  change  would 
exempt  a  distributing-tsrpe  plant  with 
less  in-area  sales  from  all  regulatory 
provisions  of  the  order.  Proponents  in¬ 
dicated  that  such  plants  should  prob¬ 
ably  be  required  to  file  reports,  however. 

I^ponents  claimed  that  the  admin¬ 
istration  of  the  order  would  be  facili¬ 
tated  by  excluding  from  regulation  the 
very  small  distributors  in  the  market.  It 
was  expected  that  the  exemption  would 
apply  in  most  cases  to  persons  in  the 
market  commonly  referred  to  as  “jug- 
gers’’.  These  are  dairy  farmers  who  re¬ 
tail  their  own  production  through  outlets  ' 
on  the  farm  premises. 

“Juggers’’  presently  qualify  in  most 
cases  as  producer-handlers.  As  producer- 
handlers,  such  persons  are  exempt  from 
all  but  ^e  reporting  provisicms  of  the 
order.  Inasmuch  as  the  record  is  not 
clear  as  to  what  administrative  prob¬ 
lems  are  actually  being  encovmtered,  and 
thus  whether  or  not  the  prc^iosed 
remedy  is  appropriate,  the  proposal  is 
denied. 

5.  Provisions  relating  to  diverted 
milk.  Several  provisions  in  the  order  con¬ 
cerning  the  regiQatory  treatment  of 
producer  milk  diverted  from  one  plant 
to  another  should  be  modified. 

Several  cooperatives  proposed  that  the 
manner  in  which  “over-diversions”  are 
determined  be  changed.  The  order  now 
provides  that  during  the  months  of 
August  through  March  the  quantity  of 
milk  of  any  producer  divert^  to  non¬ 
pool  plants  that  exceeds  that  delivered 
to  pool  plants  shall  not  be  deemed  to 
have  been  received  by  the  diverting  han¬ 
dler  and  shall  not  be  producer  milk.  The 
cooperatives  asked  that  this  limit  on 
diversions  be  measured  in  terms  of  days 
of  delivery  of  a  producer’s  milk  rather 
than  in  terms  of  the  poimds  of  milk  de¬ 
livered  to  plants. 

Proponents  claimed  that  it  is  difficult 
to  know  in  advance  how  much  milk  a 
farmer  will  produce  each  month.  It  is 
not  imcommon,  for  instance,  for  produc¬ 
tion  to  increase  during  the  month  be¬ 
cause  of  cows  freshening  or  an  expansion 
of  the  herd.  PrcgMnents  contended  that 
sometimes  they  have  difficulty  in  assur¬ 
ing  that  a  producer’s  milk  is  not  diverted 


FEDERAL  REGISTER,  VOL.  35,  NO.  15R — FRIDAY,  AUGUST  14,  1970 


PROPOSED  RULE  MAKING 


12981 


to  nonpool  plants  in  excess  of  the  quan¬ 
tity  limit  specified  In  the  order.  It  is 
more  practical  and  simpler,  they  claimed, 
to  direct  milk  to  various  plants  when 
milk  movements  can  be  considered  in 
terms  of  days  of  delivery. 

For  the  reasons  set  forth  by  prwo- 
nents,  the  prc^posed  change  is  reason¬ 
able  and  should  be  adopted.  However, 
the  diversion  limits  should  be  expressed 
in  terms  of  days  of  production  rather 
than  days  of  delivery.  This  will  ac¬ 
commodate  the  possible  situation  where 
a  producer’s  milk  might  be  picked  up  at 
his  farm  on  a  daily  basis  part  of  the 
month  and  on  an  every-other-day  basis 
the  rest  of  the  month. 

The  order  also  prescribes  certain  diver¬ 
sion  limits  for  determining  the  location 
at  which  diverted  milk  shall  be  priced.  As 
suggested  by  the  cooperatives,  these 
limits,  which  are  now  steted  in  terms  of 
the  quantity  (or  pounds)  of  a  producer’s 
milk,  likewise  should  be  expressed  in 
terms  of  days  of  production.  This,  again, 
will  assist  the  cooperatives  in  moving 
producer  milk  to  outlets  within  the  de¬ 
sired  limits. 

The  shrinkage  provisions  should  be 
changed  so  that  a  pool  plant  operator 
receiving  milk  diverted  from  another  pool 
plant  is  allowed  Class  m  shrinkage  on 
such  milk  of  up  to  2  percent  of  the  milk 
if  he  purchases  it  on  the  basis  of  farm 
weights.  ('This  discussion  refiects  the  pro¬ 
posal  described  later  to  change  the 
order’s  classification  system  from  two 
classes  to  three  classes  with  the  present 
“Class  n”  being  redesignated  as  “Class 
in’’.)  Presently,  the  Cfiass  n  shrinkage 
on  such  milk  is  limited  to  1.5  percent  of 
the  milk.  The  proprietary  handler  divert¬ 
ing  the  milk  is  allowed  0.5  percent  Class 
n  shrinkage  on  the  milk.  This  change 
was  proposed  by  a  handler  who  purchases 
diverted  milk  on  the  basis  of  farm 
weights. 

’Hus  proposed  arrangement  is  similar 
to  the  present  shrinkage  allowance  on 
milk  which  a  pool  plant  operator  pur¬ 
chases  from  a  cooperative  association 
that  is  acting  as  a  handler  for  bulk  tank 
milk.  In  both  situations,  the  handler 
who  physically  receives  the  milk  at  his 
plant  is  purchasing  milk  that  moves 
directly  from  the  farm  to  his  plant.  The 
milk  that  is  diverted  from  a  pool  plant 
has  not  actually  moved  through  the 
plant  where  some  shrinkage  from  han¬ 
dling  would  otherwise  have  occiured. 
Thus,  there  is  no  reason  to  treat  the 
two  situations  differently  as  to  the  divi¬ 
sion  of  shrinkage  on  this  milk  received 
from  producers. 

’The  order  should  be  modified  to  make 
it  clear  that  in  all  handling  arrange¬ 
ments,  whether  they  involve  movements 
of  milk  by  a  cooperative  that  is  a  bulk 
tank  handler  or  diversions  of  milk  by 
cooperatives  or  proprietary  handlers,  the 
operator  physically  receiving  milk  at  his 
plant  directly  from  producers’  farms 
should  be  allowed  up  to  2  percent  Class 
m  shrinkage  on  the  milk  if  it  is  pur¬ 
chased  on  the  basis  of  farm  weights.  If 
the  milk  is  purchased  on  some  other 
basis,  then  the  1.5  percent  shrinkage  al¬ 
lowance  should  apply. 


Under  any  of  these  arrangements,  the 
handler  that  picks  the  milk  up  at  the 
farm  should  not  be  allowed  any  shrink¬ 
age  on  the  milk  if  the  operator  physically 
receiving  the  milk  at  his  plant  buys  the 
milk  on  the  basis  of  farm  weights.  If 
some  other  weight  basis  is  used,  the 
handler  picking  up  the  milk  should  be 
allowed  up  to  0.5  percent  Class  m  shrink¬ 
age  on  the  milk  as  measured  by  the 
farm  weights. 

With  these  changes  it  is  desirable  that 
the  order  be  clear  as  to  what  milk  is 
producer  milk  of  which  handlers  and 
who  is  to  be  the  reporting  handler  for 
the  milk.  ’The  “producer  milk”  definition 
and  the  reporting  provisions  have  been 
modified  for  this  purpose. 

’The  proposal  to  permit  a  cooperative 
association  to  divert  producer  milk  be¬ 
tween  pool  plants  of  other  handlers  and 
collect  from  the  receiving  handler  class 
prices  for  the  milk  should  not  be  adopted. 
Cooperatives  proposed  this  change  in  the 
order  to  accommodate  their  methods  of 
supplying  handlers  with  their  daily  re¬ 
quirements  of  milk.  However,  on  the 
basis  of  the  marketing  situation  de¬ 
scribed  by  proponents,  it  is  concluded 
that  handlers  receiving  milk  from  a  co¬ 
operative  association  in  its  capacity  as  a 
handler  for  bulk  tank  milk  of  producers 
should  be  required  to  pay  the  cooperative 
for  such  milk  at  not  less  than  the  ap¬ 
plicable  class  prices,  rather  than  at  the 
uniform  price  as  now  required.  This 
method  of  payment  should  apply  only  if 
the  cooperative  is  also  the  operator  of  a 
pool  plant. 

Proponents  stated  that  in  meeting  the 
demands  of  handlers  a  cooperative  may 
supply  a  distributing  plant  both  from  its 
supply  plant  and  by  moving  to  the  dis¬ 
tributing  plant  milk  that  is  normally 
associated  with  another  pool  distributing 
plant.  Proponents  pointed  out  that 
under  the  present  order  provisions,  how¬ 
ever,  these  two  t3rpes  of  movements  in¬ 
volve  different  accounting  and  payment 
procedures  for  the  cooperative  and  the 
distributing  plant.  For  that  milk  which 
the  cooperative  moves  from  its  pool  sup¬ 
ply  plant  to  the  distributing  plant,  the 
cooperative  is  the  handler  responsible 
for  reporting  to  the  market  adminis¬ 
trator  the  classification  of  the  milk  and 
settling  with  the  pool  at  the  class  prices. 
’The  distributing  plant  operator  is  re¬ 
quired  to  pay  the  cooperative  not  less 
than  the  applicable  class  prices  for  such 
milk. 

In  the  other  case,  proponents  stated, 
the  cooperative  is  the  handler  for  bulk 
tank  milk  and  directs  the  milk  from  the 
farm  to  the  distributing  plant  where 
needed.  ’The  plant  operator  who  receives 
the  milk  is  the  handler  responsible  for 
reporting  the  classification  of  the  milk  to 
the  market  administrator  and  settling 
with  the  producer-settlement  fund  at 
the  class  prices.  He  is  then  required  to 
pay  the  cooperative  not  less  than  the 
rmifonn  price  for  the  milk. 

Proponents  claimed  that  handlers  who 
receive  milk  from  a  cooperative  under 
both  arrangements  in  the  same  month 
object  to  this  mixture  of  accounting  and 
pasrment  methods. 


From  the  standpoint  of  order  admin¬ 
istration,  it  is  preferable  to  require  that 
the  plant  operator  who  receives  and 
processes  the  milk  of  producers  be  the 
handler  who  is  principally  responsible 
for  all  reporting  and  payment  arrange¬ 
ments  attendant  to  such  milk.  The  order 
now  provides  for  this  under  most  circum¬ 
stances.  The  plant  operator  must  report 
monthly  to  the  market  administrator 
his  receipts  of  mUk  from  producers  and 
the  utilization  of  such  milk.  In  paying  for 
the  milk  at  the  order’s  class  prices,  the 
handler  makes  settlement  with  the  pro¬ 
ducer-settlement  fimd  directly  through 
the  market  administrator.  He  then  pays 
producers  or  cooperatives  for  milk  de¬ 
livered  from  the  farm  at  the  uniform 
price.  Under  this  arrangement,  any 
problems  concerning  a  plant  operator’s 
order  obligations  involve  from  an  admin¬ 
istrative  or  enforcement  standpoint  only 
the  operator  and  the  market  adminis¬ 
trator. 

Although  it  was  proposed  in  the  recom¬ 
mended  decision  not  to  expand  the  scope 
of  this  payment  arrangement  because  of 
the  administrative  considerations  just 
noted,  proponent’s  exceptions  prompt 
further  consideration  of  this  matter.  The 
payment  arrangement  desired  by  pro¬ 
ponents  now  applies  in  the  case  of  milk 
which  is  moved  from  a  cooperative’s 
pool  plant  to  other  pool  plants,  including 
some  which  is  moved  by  diversion.  It  is 
concluded  that  the  handling  of  milk  in 
this  market  can  be  facilitated  by  per¬ 
mitting  a  cooperative  that  operates  a 
pool  plant  to  collect  the  class  prices  on 
milk  which  it  may  also  deliver  in  its  bulk 
tank  handler  capacity  to  another  han¬ 
dler.  'Thus,  the  same  accounting  and 
payment  arrangements  would  apply  for 
a  handler  receiving  milk  from  a  coopera¬ 
tive  whether  the  milk  was  moved  from 
the  cooperative’s  pool  plant  or  directly 
from  the  farm. 

This  payment  arrangement  should  be 
limited  to  only  those  cooperatives  operat¬ 
ing  a  pool  plant.  The  marketing  situation 
accommodated  by  this  change  does  not 
exist  for  cooperatives  not  operating  a 
pool  plant. 

6.  Definition  of  producer-handler.  No 
change  should  be  made  in  the  definition 
of  a  producer-handler. 

Under  the  order,  a  producer-handler 
is  a  person  who  operates  a  dairy  farm 
and  a  distributing  plant  and  whose 
receipts  at  the  plant  are  limited  to  his 
own  production  and  fiuid  milk  products 
from  pool  plants.  To  remain  qualified  as 
a  producer-handler,  the  person  must 
provide  proof  satisfsictory  to  the  market 
administrator  that  the  care  and  man¬ 
agement  of  the  dairy  animals  and  other 
resources  necessary  for  his  own  farm 
production  and  the  oi>eration  of  the 
processing  and  packaging  business  are 
the  personal  enterprise  and  risk  of  such 
person. 

A  handler  proposed  that  the  producer- 
handler  definition  be  modified  to  accom¬ 
modate  certain  contractual  arrange¬ 
ments  when  a  producer-handler  leases 
cows.  As  proposed,  a  producer-handler 
would  be  able  to  have  his  rental  pay¬ 
ments  for  the  cows  based  on  the  current 
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production  ol  each  cow.  Also,  the  pro¬ 
ducer-handler  would  be  able  to  return 
a  cow  to  its  owner  whenever  he  deter¬ 
mined  that  the  cow  was  unfit  for  milk 
production. 

The  handler  maintained  that  the 
present  producer-handler  definition  docs 
not  preclude  these  particiilar  arrange¬ 
ments  between  the  lessor  and  lessee. 
Because  the  order  has  been  applied  to 
the  contrary,  the  handler  sought  at  the 
hearing  a  clarification  of  the  order  in 
this  respect. 

The  order  presently  makes  no  specific 
reference  to  leasing  arrangements  that 
may  or  may  not  be  entered  into  by  a 
producer-handler.  However,  the  specific 
inclusion  of  provisions  si^gested  by  pro¬ 
ponent  would  be  inconsistent  with  the 
intent  of  the  personal  enterprise  and 
risk  requirement  contained  in  the  pro¬ 
ducer-handler  definition. 

Producer-handlers,  in  their  capacity 
as  handlers,  are  not  subject  to  the  pricing 
and  pooling  provisions  of  the  order.  In 
consideration  of  this  exemption,  the 
order  requires  that  both  the  production 
and  processing  operations  of  a  producer- 
handler  be  carried  on  as  his  personal 
enterprise  and  at  his  personal  risk.  Any 
sharing  of  this  risk  would  be  inconsistent 
with  the  basis  for  the  producer-handler’s 
exemption. 

If  a  producer-handler's  rental  pay¬ 
ments  for  a  leased  cow  are  contingent 
upon  the  cow’s  production,  the  risk  of 
production  is  shared  by  the  producer- 
handler  and  the  cow  owner.  Such  risk 
is  shared  also  under  an  arrangement 
permitting  the  producer-handler  the 
option  of  returning  the  cow  to  its  owner 
whenever  he  determines  that  the  cow 
is  unfit  for  production.  Under  both 
arrangements,  the  producer-handler 
divests  himself  of  at  least  part  of  the 
risk  of  producing  milk  which  he  would 
otherwise  bear  if  he  owned  the  cows 
himself. 

For  instant,  if  a  cow  owned  by  a 
producer-handler  becomes  unfit  for  pro¬ 
duction  because  of  disease,  accident,  or 
death,  he  has  to  accept  whatever  he  can 
get,  if  anything,  for  the  cow.  He  also 
must  assume  whatever  financial  burden 
is  involved  in  getting  replacement  cows. 
This  normally  entails  a  much,  greater 
degree  of  financial  risk  than  what  the 
producer-handler  would  have  under  the 
leasing  arrangement  desired  by  propo¬ 
nent 

Similarly,  the  degree  of  financial  risk 
borne  by  a  producer-handler  is  greater 
when  he  must  assume  all  costs  associ¬ 
ated  with  his  own  cows  regardless  of 
their  level  of  production.  Actually,  bas¬ 
ing  a  producer-handler’s  rental  pay¬ 
ments  on  the  amount  of  milk  a  cow 
produces  is,  in  essence,  merely  the  pur¬ 
chasing  of  milk  from  another  dairy 
farmer.  This  is  clearly  contrary  to  the 
basis  on  which  producer-handler  ex¬ 
emption  from  pooling  is  granted. 

For  these  reasons,  the  proposal  to 
change  the  producer-handler  definition 
is  denied. 

7.  Pooling  exemption  for  a  handler's 
own  production.  A  regi^ted  handler’s 
own  production  should  continue  to  be 
pooled  with  the  milk  of  other  producers. 


,  A  group  of  milk  handlers  proposed  that 
a  handler’s  own  production  be  exempt 
from  pooling.  In  computing  his  net  pool 
obligation,  the  handler’s  production 
would  be  subtracted  from  each  class  pro 
rata  to  the  hsmdler’s  total  utilization  of 
his  own  production  and  receipts  at  his 
plant  from  other  producers. 

The  dealers  contended  that  a  handler 
should  not  have  to  share  with  other  pro¬ 
ducers  the  returns  from  the  Class  I  sale 
of  his  own  production  since  he  is  the 
person  who  has  created  through  his  own 
distribution  efforts  the  Clsiss  I  outlet  for 
the  milk.  Of  the  84  dealers  in  the  group, 
six  or  seven  were  described  as  possibly 
being  affected  by  this  proposal. 

A  handler  who  produces  milk  that  is 
received  at  a  pool  plant,  even  though  the 
plant  is  his  own,  has  no  different  posi¬ 
tion  in  the  regulated  market  with  respect 
to  such  milk  than  does  a  dairy  farmer  > 
whose  milk  is  likewise  received  at  such 
pool  plant.  Both  are  producers  imder  the 
order  and  both  are  producing  milk  for 
the  Class  I  market.  There  is  nothing  to 
distinguish  the  handler’s  production  in  a 
way  that  woiild  warrant  its  not  being 
priced  and  pooled  in  the  same  manner 
and  under  the  same  rules  as  other  pro¬ 
ducer  milk  is  priced  and  pooled. 

Exempting  a  handler’s  production 
from  pooling  would  permit  him  to  have  a 
preferential  Class  I  market  for  his  pro¬ 
duction  that  would  not  be  available  for 
other  producers.  The  purpose  of  the  mar¬ 
ketwide  poking  arrangement  under  the 
order  is  to  have  all  producers  in  the  mar¬ 
ket  share  equitably  in  the  higher- valued 
Class  I  sales  and  also  in  the  burden  of 
the  lower-valued  reserve  milk  supplies 
normally  associated  with  a  Class  I  mar¬ 
ket.  The  handler’s  proposal,  however, 
would  set  aside  a  part  of  the  Class  I 
market  for  the  hancUer’s  own  production 
and  the  returns  from  the  sale  of  his  milk 
would  accrue  to  him  only. 

Proponents  Incorrectly  contemplate 
through  their  proposal  that  the  handler 
whose  milk  is  exempt  from  pooling  would 
share  with  other  producers  the  burden  of 
the  reserve  supplies.  This  is  on  the  basis 
that  his  own  production  would  receive 
the  same  pro  rata  utilization  that  would 
apply  to  all  producer  milk  at  his  plant. 
The  handler’s  production  would  not  re¬ 
ceive  the  same  treatment  as  all  producer 
milk  in  the  market,  however,  unless  the 
handler’s  Class  I  utilization  approxi¬ 
mated  the  average  for  the  market.  Rela¬ 
tively  small  handlers,  and  it  is  they  who 
are  seeking  this  change,  usually  have  es¬ 
sentially  a  Class  I  operation.  In  their 
case,  the  exempt  production  would  be 
neariy  aU  Class  I  milk. 

8.  Classification  of  certain  milk  prod¬ 
ucts.  No  change. should  be  made  in  the 
IH-esent  manner  of  classifying  milk  shake 
mixes.  Such  products  containing  less 
than  12  percent  total  milk  solids  are  now 
classified  as  Class  I  products.  Milk  shake 
mixes  with  a  higher  milk  solids  content 
are  Class  n  items.  This  classification 
scheme  recognizes  the  two  goieral 
uses  of  milk  shake  mixes.  Mixes  wiUi 
the  lower  solids  content  are  usually 
distributed  to  ctxisumers  for  consuihp- 
tion  in  fiuid  form.  Milk  shake  mixes  with 
the  higher  solids  content  are  usually 


sold  to  commercial  establishments  for 
further  processing  through  freezing 
units. 

Several  cooperatives  proposed  that  the 
12  percent  milk  solids  factor  used  for 
classifying  milk  shake  mixes  be  changed 
to  15  percent.  Thus,  any  milk  shake  mix 
containing  less  than  15  percent  total 
milk  solids  would  be  a  Class  I  product. 

Proponents  claimed  that  this  change 
would  facilitate  the  administration  of  the 
order’s  classification  provisions.  They 
stated  that  it  can  be  difficult  at  times  to 
differentiate  between  milk  sl.ake  mix  and 
chocolate  milk  since  the  milk  solids  con¬ 
tent  of  chocolate  milk  may  be  12  percent 
or  more  of  the  product.  In  this  situation, 
proponents  contended,  chocolate  milk, 
which  is  a  Class  I  product,  could  be 
claimed  by  a  handler  to  be  a  chocolate 
fiavored  milk  shake  mix,  and  thus  a 
Class  n  product. 

A  number  of  handlers  opposed  any 
increase  in  the  present  12  percent  milk 
solids  factor.  They  maintained  that  the 
present  classification  of  milk  shake 
mixes  permits  the  production  of  a  mix  for 
commercial  freezing  that  is  competitive 
pricewise  with  imitation  milk  shake 
mixes  and  with  milk  shake  mixes  priced 
at  the  manufacturing  price  level.  Op¬ 
ponents  claimed  that  a  higher  milk 
soUds  requirement  for  Class  n  milk 
shake  mixes  could  jeopardize  their 
presoit  outlets  for  such  products. 

The  situation  described  by  proponents 
does  not  warrant  any  change  at  this  time 
in  the  manner  of  classif3ring  milk  shake 
mixes.  Should  there  develop  a  more  posi¬ 
tive  demonstration  that  the  intent  of 
the  present  classification  provisions  is 
being  eroded,  a  further  review  of  thi.s 
matter  may  be  necessary  at  a  later  time. 

In  conjunction  with  their  proposed 
classification  change  for  milk  shake 
mixes,  the  cooperatives  proposed  that 
the  “fiuid  milk  product”  definition  be 
changed  in  line  with  what  they  had 
recommended  at  an  earlier  hearing  on 
a  proposed  merger  of  five  Ohio  orders.  A 
revision  of  this  definition  is  appropriate 
for  the  purpose  of  making  clear  that 
only  those  items  that  are  designated  in 
the  order  as  Class  I  products  are  con¬ 
sidered  as  “fiuid  milk  products.”  This  is 
consistent  with  the  current  application 
of  the  term  “fiuid  milk  product”  in  the 
pool  plant  and  transfer  provisions  where 
this  term  has  particular  significance. 

A  number  of  handlers  proposed  that 
the  classification  of  milk  products  be 
based  In  part  on  the  solids  content  of 
the  product.  They  suggested  that  any 
product  with  less  than  18  percent  total 
solids  be  classified  as  a  Class  I  product. 
Products  with  a  higher  total  solids  con¬ 
tent  would  be  classified  in  a  lower  class. 
Under  their  pr(gx>sal.  the  order  would 
specifically  designate  as  Class  I  prod¬ 
ucts  those  products  now  named  in  the 
order  as  Class  I  items. 

Proponents  claimed  that  the  classi¬ 
fication  of  products  that  have  4  “soni- 
liquid”  consistency  should  be  based  on 
their  total  solids  content  They  con¬ 
tended  that  basing  a  product’s  classi- 
ficatiem  on  Just  the  milk  solids  content 
does  not  take  into  account  additional 
product  ingredients,  such  as  stabilizers 
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and  sweeteners,  that  affect  the  product’s 
consistency.  A  total  solids  content  of  18 
percent  was  described  as  properly  dif¬ 
ferentiating  between  those  products  that 
should  be  considered  as  fluid  milk  prod¬ 
ucts,  and  thus  as  Class  I  items,-  and  those 
products  that  should  be  considered  as 
manufactured  items  with  a  lower 
classiflcation. 

No  provision  should  be  made  at  this 
time  for  classifying  products  on  the  basis 
of  solids  content.  The  handlers’  proposal 
as  explained  at  the  hearing  goes  con¬ 
siderably  beyond  the  scope  of  their  pro¬ 
posal  that  was  set  forth  in  the  hearing 
notice.  The  published  proposal  was  lim¬ 
ited  to  basing  the  classiflcation  of  just 
milk  shake  mix  on  the  total  solids  con¬ 
tent  rather  than  on  the  milk  solids  con¬ 
tent  as  the  order  now  provides.  Any  clas¬ 
sification  scheme  that  incorporates  the 
use  of  a  solids  percentage  level  for  dis¬ 
tinguishing  between  different  classes  of 
milk  products  warrants  a  thorough  ex¬ 
ploration  of  the  issue  at  a  hearing  after 
adequate  public  notice.  ’These  conditions 
were  not  met  at  this  hearing. 

A  handler’s  proposal  to  designate  as  a 
Class  n  product  a  milk  product  which 
he  sells  under  the  trade  name  of  “Instant 
Breakfast’’  should  not  be  adopted.  ’The 
handler  makes  this  product  from  milk, 
additional  nonfat  milk  solids,  and  vari¬ 
ous  nonmilk  ingredients,  including  fla¬ 
voring.  It  is  marketed  in  liquid  form  for 
consiunption  in  such  form. 

The  handler  claimed  that  “Instant 
Breakfast’’  competes  primarily  with  sim¬ 
ilar  products  in  dry  or  liquid  form  that 
are  made  by  Arms  not  covered  by  order 
regulation.  Proponent  contended  that  be¬ 
cause  of  this  competition  the  product 
should  be  a  Class  n  product.  Moreover, 
he  contended,  the  relatively  high  22  per¬ 
cent  total  solids  content  of  “Instant 
Breakfast’’  distinguishes  this  product  for 
classiflcation  purposes  from  other  prod¬ 
ucts  deflned  as  fluid  milk  products. 

The  product  which  proponent  is  mar¬ 
keting  as  “Instant  Breakfast’’  is  a  form 
of  a  flavored  milk  product  with  added 
nonfat  milk  solids.  The  order  now  de¬ 
fines  flavored  milk  and  flavored  milk 
drinks  as  fluid  milk  products  and  classi- 
fles  them  as  Class  I.  This  product  is  in 
the  same  form  and  is  intended  for  the 
same  use  as  other  flavored  fluid  milk 
products.  It  is  marketed  in  the  same 
package  and  in  the  same  trade  channels 
as  other  flavored  fluid  milk  products. 
Likewise,  the  product  is  consumed  in 
liquid  form.  Such  consideration  of  the 
use  and  form'of  “Instant  Breakfast’’  is 
consistent  with  the  Act  which  states  that 
an  order  shall  classify  milk  “in  accord¬ 
ance  with  the  form  in  which  or  the  pur¬ 
pose  for  which  it  is  used.’’ 

The  Class  I  price  serves  to  assure  an 
adequate  supply  of  high  quality  milk  for 
fluid  uses.  Milk  used  in  any  product  that 
is  consumed  as  a  beverage  thus  should 
make  its  pit^rtionate  contribution  to 
the  producer  price  level  that  induces  a 
milk  supply.  Therefore,  returns  to  pro¬ 
ducers  for  milk  used  in  “Instant  Break¬ 
fast’’  should  be  the  same  as  for  milk 
used  in  other  flavored  fluid  milk 
products. 


9.  Direct  delivery  differentials.  Milk 
delivered  directly  from  producers’  farms 
to  pool  plants  in  Cuyahoga  County,  Ohio, 
and  Allegheny  County,  Pa.,  should  not 
be  subject  to  a  special  “direct  delivery’’ 
differential. 

Several  cooperative  associations  pro¬ 
posed  that  producers  whose  milk  is  de¬ 
livered  directly  from  their  farms  to  pool 
plants  in  these  two  coimties  receive  an 
additional  5  cents  per  hundredweight 
over  the  uniform  price.  The  differential 
would  apply  to  a  producer’s  total 
monthly  production  if  at  least  two-thirds 
of  his  milk  were  delivered  to  pool  plants 
in  Allegheny  and  Cuyahoga  Counties. 
The  differential  would  apply  also  on  milk 
delivered  to  plants  in  the  two  counties 
by  diversion  from  other  pool  plants. 

The  effect  of  this  proposal  on  handlers 
who  operate  plants  in  the  two  counties 
would  be  to  increase  their  cost  of  pro¬ 
ducer  milk  used  in  each  class  5  cents  per 
hundredweight  over  the  applicable  class 
prices. 

Cuyahoga  County,  which  includes 
Cleveland  and  the  surrounding  metro¬ 
politan  area,  encompasses  the  largest 
concentration  of  population  in  the  Ohio 
portion  of  the  marketing  area.  Similarly, 
Allegheny  County,  in  which  Pittsburgh 
is  located,  encompasses  the  main  metro¬ 
politan  area  in  the  Pennsylvania  part  of 
the  marketing  area. 

About  one-half  of  the  Class  I  milk  of 
Order  36  handlers  is  associated  with  pool 
plants  in  the  two  counties.  Gross  Class  I 
use  in  the  market  totaled  2,301  million 
poimds  in  the  July  1968-June  1969  pe¬ 
riod.  Of  this,  567  million  pounds  were 
handled  by  Cuyahoga  County  plants; 
Allegheny  County  plants  handled  580 
million  pounds. 

With  respect  to  the  proposed  differ¬ 
ential  for  Cuyahoga  County,  proponents 
claimed  that  the  milk  deliver^  to  plants 
in  that  area  involves  higher  hauling  costs 
than  does  milk  delivered  to  other  outlets 
in  the  Ohio  portion  of  the  marketing 
area.  Proponents  cited  hauling  costs 
from  the  outlying  Akron  and  Orrville, 
Ohio,  areas  to  Cuyahoga  Coimty  plants 
averaging  5  to  6  cents  per  hundred¬ 
weight  more  than  for  deliveries  to  pool 
plants  located  in  the  outlsdng  areas.  The 
higher  charges  were  explained  in  terms 
of  longer  hauling  distances,  traffic  con¬ 
gestion  in  the  Cleveland  metropolitan 
area,  and  the  incentive  needed  to  move 
milk  past  the  outlying  consuming  cen¬ 
ters  of  Lorain,  Akron,  Canton,  and 
Youngstown.  It  was  contended  that  since 
deliveries  to  plants  in  other  localities 
bear  a  lesser  hauling  cost,  members  of 
the  cooperatives  resist  designation  as 
suppliers  for  Cuyahoga  County  plants. 

Proponents  indicated  that  the  need  for 
the  proposed  direct  delivery  differential 
has  become  greater  with  the  growing 
concentration  of  bottling  operations  in 
Cuyahoga  Coimty,  which  has  resulted 
primarily  from  plant  closings  in  outlying 
areas.  With  the  shifting  of  processing 
operations  to  plants  in  Cuyahoga  County, 
there  has  been  an  accompanying  demand 
for  increased  producer  deliveries  to  that 
area. 


Support  for  a  direct  delivery  differen¬ 
tial  at  Allegheny  County  plants  was 
related  to  the  closing  of  country  receiv¬ 
ing  stations  in  recent  years  and  conse¬ 
quent  greater  length  of  haul  from  farms 
to  processing  plants.  A  witness  cited 
lesser  average  hauling  rates  to  alterna¬ 
tive  outlets  in  Youngstown,  Ohio,  and 
Wheeling,  W.  Va.,  than  to  Allegheny 
County  plants.  It  was  claimed  that  be¬ 
cause  of  a  longer  haul  and  denser  traffic 
a  5-cent  differential  should  be  paid  by 
Allegheny  County  handlers  for  milk  de¬ 
livered  directly  from  farms  to  their 
plants. 

Handler  testimony  on  the  proposal 
was  largely  in  opposition  to  a  direct  de¬ 
livery  differential.  The  one  handler  who 
acknowledged  that  he  paid  some  hauling 
subsidies  on  milk  moved  from  the  Toledo 
area  to  his  plant  in  Cleveland  stated  that 
the  situation  at  his  Pittsburgh  plant  is 
different  and  that  no  special  incentive  Is 
needed  there  to  secure  milk.  Other  han¬ 
dlers  in  the  Cleveland  area  maintained 
that  no  direct  delivery  differential  for 
Cuyahoga  Coimty  Is  needed  and  that 
they  are  not  paying  any  hauling  subsidy. 
Pittsburgh  area  handlers  also  generally 
denied  that  there  are  any  hauling  subsi¬ 
dies  being  paid  or  that  there  is  any  need 
for  such  an  incentive  to  either  haulers 
or  producers  for  direct  deliveries. 

’The  evidence  of  this  record  does  not 
indicate  a  milk  procurement  problem  for 
handlers  in  Allegheny  and  Cuyahoga 
Coimties  that  requires  a  special  incentive 
to  induce  the  delivery  of  milk  directly 
from  farms  to  plants  in  those  areas. 
Handlers  in  the  two  counties  are  able  to 
obtain  adequate  supplies  under  the 
present  pricing  structure  for  the  market. 
The  limited  hauling  subsidies  being  paid 
to  get  milk  delivered  to  plants  in  these 
two  counties  are  not  a  sufficient  basis  for 
the  proposed  direct  delivery  differential. 

The  marketing  situation  presented  by 
proponents  is  not  a  matter  of  plants  in 
Cuyahoga  and  Allegheny  Counties  being 
unable  to  attract  sufficient  milk  for  their 
Class  I  needs,  but  rather  a  case  of  some 
producers  being  unable  to  And  Class  I 
outlets  at  the  same  hauling  cost  as  some 
other  producers.  This  situation,  of 
course,  fosters  discontent  among  neigh¬ 
boring  producers  when  some  must  de¬ 
liver  their  milk  to  more  distant  plants 
than  others.  Cooperatives  have  found 
this  to  be  a  particularly  difficult  prob¬ 
lem  when,  in  marketing  the  milk  of  their 
members,  they  must  assign  producers  to 
various  plants  at  different  hauling  costs. 

Nevertheless,  cooperatives  in  the  mar¬ 
ket  are  regularly  supplying  plants  in  the 
two  counties  as  well  as  plants  in  the 
outlying  areas.  To  the  extent  that  some 
equalization  of  hauUng  costs  among  in¬ 
dividual  members  is  considered  necessary 
by  cooperatives,  the  cooperatives  are 
paying  haulers  from  organizational 
funds. 

Proponents  stressed  that  the  proposed 
direct  delivery  differential  is  necessary 
to  continue  the  movement  of  milk  past 
outlying  consumption  centers  to  plants 
in  Cuyahoga  and  Allegheny  Counties.  It 
is  not  evident,  however,  that  the  option 
to  producers  is  merely  one  of  shipping 
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milk  to  other  cities  in  the  marketing  area 
as  opposed  to  shipping  to  plants  in  the 
two  counties,  as  proponents’  testimcmy 
would  imply.  Dairy  fanners  cannot  ob¬ 
tain  the  higher  Class  I  returns  in  a  fluid 
market  unless  they  And  a  Class  I  outlet 
for  their  milk.  As  indicated,  pool  plants 
in  Cuyahoga  and  Allegheny  Couniies 
handle  about  one-half  of  the  Class  I  milk 
in  the  Order  36  market.  Producers  de¬ 
siring  to  share  in  the  fluid  sales  of  this 
market  will  have  to  incur  those  hauling 
costs  necessary  to  get  their  milk  to  Class 
I  outlets,  which  for  many  producers  will 
be  in  Cuyahoga  and  Allegheny  Coimties. 

For  many  years,  distributing  plants 
and  receiving  stations  were  relatively 
numerous  and  producers  seldom  had  to 
ship  their  milk  any  great  distance.  More 
recently,  the  consolidation  of  receiving 
and  processing  (^rations  in  large,  cen¬ 
trally  located  facilities  has  required 
many  producers  to  move  their  milk  much 
farther,  and  at  greater  hauling  cost,  in 
order  to  continue  participating  in  a  Class 
I  market.  This  does  not  necessarily  war¬ 
rant  the  use  of  a  direct  delivery  differ¬ 
ential  as  proposed  by  cooperatives. 

Differences  in  hauling  costs  do  exist 
depending  on  the  distance  of  the  farm 
from  the  consuming  center.  The  differ¬ 
ence  in  net  returns  to  producers  in  the 
market  should  reflect  the  relative  values 
of  milk  supplies  at  various  locations.  No 
differential  pricing  now  exists  within 
the  main  supply  area  except  for  the  10- 
cent  differential  between  the  Pittsburgh 
and  Cleveland-Erie  districts.  Other  lo¬ 
cation  differentials  under  the  order 
apply  only  at  plants  beyond  85  miles 
from  principal  cities  in  the  marketing 
area.  It  is  estimated  that  80  to  90  per¬ 
cent  of  the  market  supply  is  produced 
within  the  area  delineated  by  the  85- 
mile  limit. 

If  a  new  location  differential  structure 
is  needed  for  this  market  to  reflect 
different  location  values  on  milk,  such 
a  change  should  be  based  on  a  speciflc 
proposal  for  hearing. 

10.  Price  /or  milk  used  to  produce  cot¬ 
tage  cheese,  yogurt  and  sour  cream.  The 
price  for  milk  used  to  produce  cottage 
cheese  (including  cottage  cheese  curd), 
yogurt,  and  sour  cream  (including  sour 
cream  products  such  as  “dips”)*  should 
be  the  basic  formula  price  (Minnesota- 
WLsconsin  manufacturing  milk  price)  for 
the  month  plus  10  cents.  To  implement 
this,  the  dassiflcation  system  under  the 
order  should  provide  for  three  classes 
ratber  than  two.  Class  n  would  apply 
to  the  cultured  products  just  named.  The 
present  Class  n  would  be  redesignated 
as  Class  m. 

As  proposed  herein,  the  present  Class 
n  butteiiat  differential  would  apply  to 
both  Class  n  milk  and  Class  m  milk. 
No  different  butterfat  value  was  pro¬ 
posed  for  the  new  Class  n.  The  addi¬ 
tional  charge  to  handlers  for  producer 
milk  used  in  making  the  pn^osed  Class 
n  items  thus  would  ai^ly  only  to  the 
skim  milk  portion  of  such  milk. 

Milk  used  In  cottage  cheese,  yogurt, 
and  sour  cream  is  now  classifled  as  Class 
n  and  priced  at  the  present  Class  n 
price.  This  price  is  the  basic  formula 


price  or  a  butter-nonfat  dry  milk  for¬ 
mula  price,  whichever  is  lower. 

Several  cooperatives  pr(^x>sed  that  the 
new  Class  n  price  be  the  present  (Hass 
n  price  plus  20  cents.  They  maintained 
that  the  present  Class  n  price  does  not 
represent  the  full  value  of  prodiicer  milk 
used  to  make  these  several  cultured 
products.  Handlers  claimed  in  response 
to  the  pr(^x>sal  that  as  long  as  there  are 
markets  nearby  where  no  intermediate 
class  price  applies,  they  will  be  com¬ 
petitively  disadvantaged  on  the  sale  of 
the  proposed  Class  n  products. 

Handlers  in  the  Eastern  Ohio-Western 
Pennsylvania  market  rely  substantially 
on  producer  milk  supplies  for  the  produc¬ 
tion  of  cottage  cheese,  sour  cream,  and 
yogurt.  In  the  July  1968-June  1969  pe¬ 
riod.  such  handlers  used  over  205  million 
pounds  of  milk  in  making  cottage  cheese. 
This  was  16  percent  of  the  total  milk 
used  in  Class  H.  Handlers  also  used  10.7 
million  pounds  of  milk  in  sour  cream 
items  during  the  same  period.  No  data 
were  available  at  the  hearing  on  the 
amount  of  milk  used  in  yogurt.  From 
the  testimony  of  handler  witnesses,  yo¬ 
gurt  production  in  this  market  at  this 
time  is  limited. 

Of  the  proposed  Class  n  products, 
cottage  cheese  and  sour  cream  in  par¬ 
ticular  constitute  an  important  and  con¬ 
tinuous  outlet  for  reserve  supplies  of  pro¬ 
ducer  milk.  Handlers  process  these  prod¬ 
ucts  on  a  regular  basis  and  demand  an 
adequate  supply  of  high  quality  milk  at 
all  times  for  such  uses.  There  is  little,  if 
any,  relationship  between  the  volume  of 
these  cultured  products  made  and  the 
amount  of  reserve  milk  available  in  the 
market,  as  in  the  case  of  butter  and  non¬ 
fat  dry  milk,  for  instance.  Instead,  pro¬ 
ducers  are  generally  exnected  to  produce 
sufBclent  supplies  of  high  quality  milk 
for  these  Class  n  products  in  addition  to 
the  cnass  I  requirements  of  the  market. 
This  is  undoubtedly  due  in  part  to  the 
fact  that  these  cultured  items  must  be 
made  from  Inspected  milk  if  sold  in  the 
marketing  area. 

Making  such  milk  available  to  han¬ 
dlers  at  central  points  in  the  market  for 
the  proposed  Class  n  uses  warrants  at 
least  a  minimum  compensation  to  pro¬ 
ducers  of  10  cents  over  the  Minnescta- 
Wisconsin  manufacturing  milk  price,  '.rhe 
(Tlass  I  price  should  not  compensate 
alone  for  the  costs  involved  in  Inducing 
the  necessary  supplies  for  these  regular 
outlets  for  producer  milk.  The  class  price 
applicable  to  these  cultured  products 
should  bear  a  reasonable  portion  of  these 
costs. 

Other  than  the  local  producer  supply, 
there  are  no  dependable  sources  of  in¬ 
spected  milk  for  Class  n  use  within  the 
normal  milkshed  for  the  market.  The 
only  nearby  milk  of  the  necessary  qual¬ 
ity  is  attached  to  other  fluid  milk  mar¬ 
kets  surrotmding  the  Ekutem  Ohio- 
Western  Pennsylvania  area  and  would 
be  available  only  sporadically  to  Eastern 
Ohio-Western  Pennsylvania  handlers. 
Insiiected  milk  supplies  are  usually  avail¬ 
able  from  more  distant  heavy  production 
areas  such  as  in  Wisconsin.  However,  the 
value  of  such  milk  in  that  area  would  be 


expected  to  be  no  less  than  the  Mlnne- 
sota-Wisconsin  manufacturing  price  for 
ungraded  milk.  With  the  additional  cost 
of  tran^rting  the  milk  to  the  Eastern 
Ohio-Western  Peimsylvanla  area,  the 
cost  of  such  milk  would  be  in  excess  of 
the  Class  n  price  adopted  herein. 

11.  Price  for  milk  used  to  produce 
butter.  The  present  Class  H  price  should 
continue  to  apply  to  milk  used  in  making 
butter. 

A  number  of  handlers  proposed  that 
producer  milk  used  for  butter  production 
be  priced  to  hsmdlers  at  something  less 
than  the  current  Class  n  price.  They 
contended  that  at  a  time  when  the 
butterfat  content  of  Class  I  products  is 
averaging  less  than  the  butterfat  con¬ 
tent  of  producer  receipts,  handlers 
should  have  some  price  relief  on  surplus 
cream  that  is  used  in  butter.  They  argued 
that  there  should  be  a  Class  n  “credit” 
on  the  skim  milk  and  butterfat  contained 
in  such  cream  of  at  least  5  cents  per 
pound  of  butterfat  plus  the  Class  n 
value  of  the  skim  milk. 

In  justifying  the  proposal  the  spokes¬ 
man  for  the  handlers  described  his  own 
situation.  The  handler  claimed  that  he 
is  imable  to  recover  from  his  surplus 
cream  sales  to  a  creamery  the  Class  n 
price,  his  order  obligation  on  the  cream. 
He  stated  that  in  addition  to  receiving 
a  price  for  the  butterfat  that  is  lower 
than  what  the  order  provides,  he  realizes 
nothing  for  the  skim  milk  in  the  cream. 
He  indicated  that  for  the  12 -month 
period  of  August  1968  through  July  1969 
he  experienced  a  loss  of  about  $8,640  on 
the  sale  of  surplus  cream. 

The  total  Class  n  disposition  of  all 
Order  36  handlers  during  the  Augvist 
1958-July  1969  period  was  nearly  1,296 
million  pounds  of  milk.  Of  this  quantity, 
a  relatively  limited  amount,  23  million 
pounds  (1.8  percent  of  the  total),  was 
used  to  produce  butter.  The  spokesman’s 
cream  sales  for  butter  production  were 
about  1  percent  of  all  miUc  disposed  of 
by  handlers  for  butter  use.  ’The  quantity 
of  cream  sales  by  the  other  proponents  is 
not  stated  in  the  record. 

Producer  milk  not  needed  for  Class  I 
use  should  be  priced  at  toe  maximum 
level  that  permits  the  orderly  di^osi- 
tion  of  toe  milk.  Only  when  there  is  a 
deflnite  indication  that  toe  order  price 
is  not  clearing  toe  market  of  reserve 
supplies  in  an  orderly  manner  would 
there  appear  to  be  any  justification  for 
reducing  toe  price  level. 

At  a  time  when  consumer  preference 
is  for  low-fat  fluid  milk  products,  toe 
problem  of  excess  butterfat  imdoubtedly 
is  experienced  by  other  handlers  in  the 
market  as  well  as  by  proponents.  'The 
average  butterfat  test  of  producer  milk 
in  toe  August  1968-July  1969  period  was 
3.71  percent.  TThe  average  test  of  CHass  I 
producer  milk  was  3.36  percent.  Handlers 
and  cooperatives  both  have  surplus 
butterfat  for  which  they  must  And  an 
outlet.  The  record  does  not  indicate  that 
toe  majority  of  handlers  in  toe  maiket 
or  cooperatives  are  experiencing  toe 
problems  described  by  proponents.  The 
present  Cflass  n  price  level  apparently  is 
not  hindering  in  general  toe  removal  of 
surplus  butteriat  from  the  market. 
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Providing  for  a  lower  price  for  milk 
used  in  butter  could  tend  to  channel  milk 
into  butter  production  rather  than  into 
other  available  uses  that  would  return 
more  to  producers.  Adoption  of  the  han¬ 
dlers’  proposal  imder  present  marketing 
conditions  would  return  to  producers 
less  than  the  obtainable  market  value 
for  milk  not  needed  for  Class  I  purposes. 

It  should  be  noted  that  the  present 
Class  n  price  provisions  give  recognition 
to  prices  paid  by  butter  manufacturers. 
The  current  Class  n  price  is  the  lower  of 
the  Minnesota-Wisconsin  pay  price  for 
manufacturing  grade  milk  or  a  butter- 
nonfat  dry  milk  formula  price.  The  for¬ 
mula  price  has  been  the  effective  Class  II 
price  in  this  market  since  October  1968. 

The  butter-nonfat  dry  milk  price  was 
incorporated  in  the  Class  n  price  provi¬ 
sions  in  recognition  of  the  possibility  that 
the  butter  segment  of  the  manufactured 
milk  industry  may  be  unduly  influenced 
occasionally  by  certain  supply-demand 
conditions  not  affecting  the  remainder  of 
the  industry.  Using  the  butter-nonfat  dry 
milk  formula  price  insures  that  the  order 
surplus  price  continues  to  reflect  the 
product  values  of  butter  and  nonfat  dry 
milk  in  the  event  of  any  unusual  diver¬ 
gence  in  the  relationship  between  such 
values  and  the  values  of  other  manu¬ 
factured  products  reflected  in  the 
Minnesota-Wisconsin  pay  price. 

For  these  reasons,  the  proposal  for  a 
special  butter  credit  is  denied. 

12.  Location  adjustments  on  other 
source  milk.  The  producers*  proposal  to 
modify  the  computation  of  a  handler’s 
pool  obligation  on  certain  other  source 
milk  should  be  adopted. 

The  order  provides  that  a  pool  plant 
operator’s  obligation  to  the  producer- 
settlement  fund  shall' include  a  payment 
for  fluid  milk  products  received  from  an 
unregulated  supply  plant  if  they  are  al¬ 
located  to  Class  I  use.  *1116  handler’s 
painnent  is  determined  by  charging  him 
at  the  Class  I  price  for  the  milk  involved 
and  giving  him  a  credit  on  such  milk  at 
the  uniform  price.  Both  prices  are  ad¬ 
justed  for  the  location  of  the  unregulated 
supply  plant.  The  adjustment  of  the  uni¬ 
form  price,  though,  is  limited  to  not  less 
than  the  present  Class  IJ  price.  No  limi¬ 
tation  is  applied  to  the  Class  I  price 
adjustment. 

A  similar  limitation  on  the  Class  I 
price  adjustment  should  be  provided. 
Otherwise,  the  Class  I  price  adjustment 
could  result  under  certain  conditions  in 
the  handler  receiving  a  payment  from 
the  producer-settlement  fund  on  the 
Class  I  milk  obtained  from  the  unregu¬ 
lated  supply  plant.  Such  pa3nnent  could 
result  when  the  location  differential  at 
the  distant  plant  is  greater  than  the  dif¬ 
ference  between  the  Class  I  price  and  the 
lowest  class  price.  In  this  circumstance, 
producers  under  the  order,  in  effect, 
would  be  giving  the  handler  a  credit 
sufficient  to  reduce  his  cost  for  the  dis¬ 
tant  milk  below  its  value  for  manufac¬ 
turing  use  at  the  point  of  purchase. 

A  similar  situation  now  exists  with  re¬ 
spect  to  the  obligation  of  the  operator  of 
a  partially  regulated  distributing  plant 
or  an  other  order  plant.  In  certain  cases. 
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the  handler’s  obligation  includes  a  pay¬ 
ment  to  the  producer-settlement  fund  at 
the  difference  between  the  Class  I  price 
applicable  at  his  plant  and  either  the 
uniform  price  or  the  present  Class  n 
price.  For  the  reasons  stated  above,  the 
proposed  order  should  provide  that  the 
Class  I  price,  as  adjusted  for  location, 
not  be  less  than  the  lowest  class  price  in 
computing  the  obligation  of  these 
handlers. 

13.  Producer-settlement  fund  reserve. 
The  proposal  to  increase  the  operating 
reserve  maintained  in  the  producer- 
settlement  fund  should  not  be  adopted. 
Cooperatives  proposed  that  the  amount 
to  be  withheld  monthly  from  producers’ 
returns  for  this  reserve  should  be  not 
less  than  5  cents  nor  more  than  6  cents 
per  hundredweight.  The  present  deduc¬ 
tion  is  from  4  to  5  cents  per  hxmdred- 
weight  of  milk. 

A  reasonable  operating  reserve  is 
necessary  to  provide  for  such  contin¬ 
gencies  as  the  failiu-e  of  a  handler  to 
pay  his  monthly  obligation  to  the 
producer-settlement  fund,  or  the  pay¬ 
ment  to  a  handler  from  the  fund  for  an 
audit  adjustment.  Proponents  claimed 
that  the  current  reserve  has  not  been 
sufficient  for  the  satisfactory  function¬ 
ing  of  the  producer-settlement  fund. 
They  indicated  that  occasional  delays  in 
the  mail  service  affect  the  market  ad¬ 
ministrator’s  timely  receipt  of  payments 
by  handlers  to  the  producer-settlement 
fund.  This,  they  claimed,  sometimes 
delays  payments  from  the  producer- 
settlement  fund  to  handlers. 

How  extensive  this  problem  may  be 
was  not  revealed  on  the  record.  Never¬ 
theless,  it  is  questionable  whether  in¬ 
creasing  the  operating  reserve  is  the 
most  satisfactory  approach  to  resolving 
the  problem  descrited  by  proponents. 
Any  increase  in  the  reserve  fimd  means, 
of  course,  tying  up  additional  money  of 
producers. 

Consideration  should  be  given,  per¬ 
haps,  to  establishing  different  dates  in 
the  order  for  payments,  uniform  price 
annoimcements,  and  maybe  even  report¬ 
ing  as  alternative  means  of  meeting  the 
problem.  Presently,  the  order  prescribes 
that  the  uniform  price  be  announced  by 
the  14th  day  of  the  month.  Following 
this,  handlers  must  make  payments  to 
the  producer-settlement  fund  by  the  16th 
day,  and  pasrments  from  such  fund  are 
to  be  made  by  the  17th  day.  Handlers’ 
payments  to  producers  are  to  be  by  the 
18th  day  of  the  month. 

From  a  practical  standpoint,  it  is 
possible  that  all  pa3rments  cannot  physi¬ 
cally  be  made  within  the  period  set  in 
the  order.  However,  different  payment 
dates  should  not  be  fixed  without  ade¬ 
quate  consideration  of  this  issue  at  a 
hearing.  No  proposal  of  this  nature  was 
offered  as  a  solution  to  the  problem 
raised  by  the  cooperatives.  Nevertheless, 
the  proposal  to  Increase  the  operating 
reserve  should  not  be  adopted. 

14.  Seasonal  production  incentive 
plans.  The  order  should  provide  for  a 
“Louisville  plan”  to  encourage  a  more 
even  seasonal  pattern  of  milk  production. 
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Under  the  Louisville  plan  adopted 
herein,  a  portion  of  the  total  value  of 
milk  delivered  to  all  handlers,  which 
value  is  based  on  handlers’  utilization  of 
milk  at  class  prices,  would  be  retained 
as  an  obligated  balance  in  the  producer- 
settlement  fund.  The  amount  retained 
would  be  equivalent  to  6  percent  of  the 
average  basic  formula  price  for  the  pre¬ 
ceding  calendar  year,  but  not  more  than 
25  cents  per  hundredweight.  These  obli¬ 
gated  funds  would  be  accumulated  auto¬ 
matically  in  the  producer-settlement 
fund  when  settlement  is  made  by  han¬ 
dlers  for  producer  milk  delivered  in  each 
of  the  months  of  April,  May,  June,  and 
July.  This  obligated  balance  would  be 
subject  to  short-term  investment,  with 
the  interest  earned  being  Included  in 
such  balance  when  the  monies  withheld 
are  included  in  the  xmiform  price 
computation. 

'The  uniform  price  computed  for  milk 
delivered  in  April,  May,  June,  and  July, 
after  the  retention  of  the  monies  indi¬ 
cated  above,  is  expected  to  be  sufficient 
to  stimulate  the  necessary  production 
of  milk  during  such  months  for  the  fluid 
needs  of  the  market. 

The  proposed  plan  also  provides  that 
one-fourth  of  the  obligated  balance 
previously  established  be  included  in  th<» 
computation  of  the  imiform  price  pay¬ 
able  to  producers  for  milk  delivered  dur¬ 
ing  each  of  the  months  of  September 
through  December.  ’The  interest  earned 
on  this  obligated  balance  would  be  in¬ 
cluded  in  the  CMnputation  of  the  Decem¬ 
ber  uniform  price. 

As  has  always  been  the  case  under 
marketwide  pool  orders,  the  uniform 
price  payable  periodically  to  producers 
does  not  reflect  any  “obligated”  bal¬ 
ance.  However,  when  certain  monies  are 
no  longer  obligated,  the  fimds  involved 
are  merged  with  other  imobligated  funds 
in  the  producer-settlement  fund  and 
are  distributed  to  producers  through  the 
announced  order  uniform  prices.  In  the 
case  of  funds  retained  as  a  part  of  the 
“obligated”  balance  under  the  Louis¬ 
ville  plan,  the  order  itself  would  contain 
provisions  for  the  systematic  release  of 
such  funds  together  with  whatever  in¬ 
terest  has  been  earned  during  the  period 
in  which  they  are  held  as  an  obligated 
balance. 

*1710  Louisville  plan  is  a  particular 
method  of  distributing  to  producers  the 
total  utilization  value  of  all  milk  over 
a  multimonth  period.  A  handler’s  obli¬ 
gation  imder  the  order  is  not  affected  by 
the  plan. 

Minimiun  blend  prices  to  be  paid  peri¬ 
odically  to  producers  out  of  the  total 
use  value  of  milk  must  be  such  as  will 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk  each  month  throughout 
the  year  and  be  in  the  public  interest. 
This  necessitates  consideration  of  the 
inherent  seasonal  characteristics  of  milk 
production  and  the  nature  of  consumer 
demand  that  must  be  satisfied  through¬ 
out  the  year.  Commensurate  with  the 
production  and  demand  conditions  for 
this  mailiet,  the  blend  price,  insofar  as 
possible,  should  stimulate  the  necessary 
production  wh^  and  as  needed  in  the 
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area  covered  by  the  order  and  remove  . 
or  reduce  unnecessary  seasonal  surpluses. 
One  method  for  achieving  this  is  the 
“Louisville”  plan. 

This  method  of  paying  uniform  prices 
to  producers  each  month  and  distribut¬ 
ing  among  producers  the  amounts  paid 
by  handlers  throughout  the  year,  based 
on  their  individual  uses  of  such  milk,  will 
promote  orderly  marketing  and  is  in 
the  public  interest.  It  permits  the  total 
utilization  value  paid  by  handlers,  and 
ultimately  by  consumers,  to  have  an  en¬ 
hanced  influence  in  attracting  sufficient 
quantities  of  milk  to  satisfy  the  needs 
and  habits  of  the  consuming  public,  and 
tends  to  minimize  the  production  of  bur¬ 
densome  market  surpluses.  Thus,  the 
producer,  by  careful  herd  control,  can 
benefit  from  higher  fall  prices  and  be¬ 
come  a  more  efficient  producer.  The  con¬ 
sumer  can  be  assured  that  he  is  receiv¬ 
ing  maximum  value  for  his  milk  dollar 
and  does  not  have  to  bear  the  inherent 
cost  involved  in  maintaining  the  addi¬ 
tional  supplies  throughout  the  year 
which  inevitably  result  from  meeting 
minimum  market  requirements  each 
month  under  an  uneven  production 
pattern. 

If  a  Louisville  plan  is  not  used  for 
establishing  seasonal  prices  to  producers, 
the  Class  I  price  to  handlers,  which  is 
relatively  constant,  might  have  to  be 
adjusted  seasonally  in  order  to  achieve 
comparable  seasonality  in  producer 
prices.  While  such  an  alternative  might 
i-esult  in  approximately  the  same  prices 
to  producers  each  month  as  would  be 
provided  by  the  Louisville  plan,  it  could 
create  greater  and  imdesirable  variation 
in  resale  prices,  thereby  contributing  to 
consumer  unrest  and  market  instability 
rather  than  orderly  marketing. 

Although  the  production  history  of  this 
market  as  presently  constituted  is  rela¬ 
tively  brief  (the  order  for  the  Eastern 
Ohio-Western  Pennsylvania  marketing 
area  became  effective  July  1,  1968),  the 
problem  of  seasonal  production  is  simi¬ 
lar  to  that  of  other  markets  in  the  region. 
The  3^arly  cycle  of  relatively  high  pro¬ 
duction  in  the  spring  and  early  summer 
contrasted  with  lower  production  in  the 
fall  and  winter  is  inherent  foremilk  pro¬ 
duction  in  this  region.  Neighboring  mar¬ 
kets  already  provide  for  some  t3T?e  of 
seasonal  incentive  payment  plan  for 
leveling  production. 

Data  on  the  average  daily  production 
per  producer  for  the  July  1968-June  1969 
period  illustrate  the  seasonal  variation 
in  milk  production  in  the  Order  36  mar¬ 
ket.  Average  daily  production  was  highest 
at  1,019  pounds  in  May  1969  and  lowest 
at  761  pounds  in  November  1968.  These 
amounts  were  118  percent  and  88  per¬ 
cent,  respectively,  of  the  annual  average 
of  864  pounds  per  producer. 

Dairymen  in  the  Order  36  area  produce 
milk  primarily  for  the  fluid  market  where 
demand  is  relatively  stable  throughout 
much  of  the  year.  The  wide  seasonal  vari¬ 
ation  in  the  prc^rtion  of  producer  milk 
used  in  Class  I  in  this  market  is  illus¬ 
trated  by  the  56  percent  Cflass  I  utiliza¬ 
tion  in  Jime  1969  compared  with  the  82 
percent  utilization  in  November  1968. 


Production  patterns  that  coincide  with 
Cflass  I  demand  are  in  accord  with  mar¬ 
keting  efficiency.  For  instance,  wide 
swings  in  production  can  overbidden 
milk  handling  facilities  in  some  months 
and  cause  their  inefficient  use  in  other 
months.  Such  a  production  pattern  also 
tends  to  associate  with  the  market  a 
greater  total  milk  supply  relative  to  the 
Class  I  demand  than  does  a  more  level 
production  pattern,  thereby  lowering 
total  returns  to  producers.  This  occurs 
as  handlers  and  cooperatives  attach  to 
the  market  that  number  of  producers 
necessary  to  assure  an  adequate  milk 
supply  during  the  period  of  lowest  pro¬ 
duction.  To  the  extent  that  local  sup¬ 
plies  are  not  adequate  during  the 
low-production  months,  supplemental 
supplies  must  be  obtained  from  other 
markets,  usually  at  additional  expense 
because  of  handling  and  hauling  charges. 

The  proposed  plan  for  reducing  pro¬ 
ducer  returns  for  the  high-production 
months  and  increasing  the  returns  to 
producers  for  the  low-production  months 
will  provide  an  economic  incentive  for 
dairymen  in  the  Eastern  Ohio-Western 
Pennsylvania  area  to  produce  more  even¬ 
ly  throughout  the  year. 

The  proposed  plan  also  will  tend  to 
eliminate  ^e  seasonal  disparity  between 
blend  prices  in  the  Order  36  market  and 
such  prices  in  neighboring  markets.  The 
Eastern  Ohio-Western  Pennsylvania 
market  has  common  production  areas 
with  several  markets  which  have  sea¬ 
sonal  incentive  plans.  Producers  for  this 
market  who  are  in  Ohio,  Indiana,  Michi¬ 
gan,  Pennsylvania,  Maryland,  and  West 
Virginia  are  located  in  areas  also  supply¬ 
ing  the  Columbus,  Cincinnati,  Miami 
Valley,  Northwestern  Ohio,  Tri-State, 
Indiana,  Southern  Michigan,  New  York- 
New  Jersey,  Delaware  Valley,  Upper 
Chesapeake  Bay,  and  Washington,  D.C., 
markets.  All  of  these  markets  have  sea¬ 
sonal  incentive  plans  which  are  either 
Louisville  plans  or  base  and  excess  plans. 

Since  the  Order  36  market  is  the  only 
market  in  the  region  without  a  seasonal 
price  plan,  the  Order  36  blend  prices 
often  differ  significantly  from  the  blend 
prices  of  other  markets.  This  can  be  dis¬ 
concerting  to  dairy  farmers  located  in 
areas  where  they  could  ship  to  either  this 
market  or  another  market.  Producer  wit¬ 
nesses  expressed  concern  that  blend 
price  disparities  could  result  in  shifting 
of  producers  or  plants  between  markets. 

Cooperatives  representing  a  major  por¬ 
tion  of  the  more  than  10,000  producers 
on  the  market  favored  some  kind  of  sea¬ 
sonal  incentive  plan.  A  substantial  num¬ 
ber  of  the  producers  supported  a  Louis¬ 
ville  plan.  Two  coc^ratives  with  a  com¬ 
bined  producer  membership  of  about 
360  dairymen  supported  a  base-excess 
plan.  Three  cooperatives  with  about  790 
producer  members  oi^sosed  any  tsrpe  of 
seasonal  price  plan.  It  is  appropriate  to 
adopt  the  seasonal  plan  most  favored  by 
the  dairy  farmers  who  would  be  receiving 
the  returns  under  the  plan. 

To  provide  an  incentive  for  more  even 
production  in  this  market,  the  Louisville 
plan  deductions  should  ac^ly  to  months 
of  high  production  and  the  money  de¬ 
ducted  should  be  paid  out  on  milk  de¬ 


livered  in  months  of  short  production. 
Producer  proposals  differed  as  to  some  of 
the  months  for  each  of  these  periods.  For 
the  months  of  deductions,  all  propo¬ 
nents  included  April  through  July  and 
one  included  March.  Proposals  for  pay¬ 
ing  out  the  money  included  payments  on 
milk  delivered  in  September  through 
December,  but  some  proponents  included 
August  also. 

During  the  first  14-month  period  (July 
1968-August  1969)  imder  the  Elastern 
Ohio-Western  Pennsylvania  order,  the 
months  of  highest  average  daily  produc¬ 
tion  per  producer  were  April  through 
July.  The  months  of  lowest  daily  produc¬ 
tion  were  September  through  December. 
These  are  the  “takeout”  and  “payback” 
months^  proposed  herein.  They  are  also 
the  takeout  and  payback  months  used  in 
the  Louisville  plans  imder  the  neighbor¬ 
ing  Northwestern  Ohio,  Columbus, 
Miami  Valley,  Cincinnati,  and  Tri-State 
markets.  There  would  be  considerable 
benefit  in  keying  the  seasonal  price 
changes  with  similar  price  changes  in 
nearby  markets  which  have  production 
areas  overlapping  with  the  mllkshed  for 
this  market.  For  this  reason,  March  and 
August  should  not  be  included  in  the 
takeout  and  payback  periods. 

The  adoption  of  a  Louisville  plan  re¬ 
quires  the  use  of  the  term  “weighted  av¬ 
erage  price”  to  represent  the  average 
value  of  producer  milk  before  Louisville 
plan  deductions  in  April,  May,  June,  and 
July  and  before  the  Louisville  plan 
money  is  added  in  the  computation  of 
the  uniform  prices  for  September,  Octo¬ 
ber,  November,  and  December.  The 
weighted  average  price  serves  as  a  basis 
for  determining  the  obligation  of  han¬ 
dlers  on  unregulated  milk. 

15.  Classification  of  cream.  Fluid 
cream,  including  aerated  and  sterilized 
cream,  and  mixtures  of  cream  and  milk 
or  skim  milk  containing  10.5  percent  or 
more  butterfat,  such  as  half  and  half, 
should  be  included  in  the  new  Class  n 
classification  that  is  proposed  herein. 

As  described  earlier  under  issue  No. 
10,  it  is  proposed  herein  that  the  order 
provide  for  three  classes  of  utilization 
rather  than  two,  with  the  present  Cfiass 
n  classification  being  redesignated  as 
Class  m.  A  new  Class  n  classification 
would  include  milk  used  to  produce  cot¬ 
tage  cheese,  yogurt,  and  sour  cream.  The 
Class  n  price  would  be  the  Minnesota- 
Wisconsin  manufacturing  milk  price  for 
the  month  plus  10  cents. 

Following  the  issuance  of  the  recom¬ 
mended  decision  in  which  this  classifica¬ 
tion  system  was  proposed,  the  initial 
hearing  was  reopened  to  consider  addi¬ 
tional  proposals  on  the  classification  of 
milk  products.  At  the  latter  session,  an 
operator  of  pool  distributing  plants  at 
Pittsburgh  and  Cleveland  proposed  that 
cream  and  mixtures  of  cream  and  milk 
or  skim  milk  containing  10.5  percent  or 
more  butterfat  be  removed  from  the 
Class  I  classification  of  the  order.  The 
handler  proposed  that  such  products  be 
in  Class  n  under  a  two-cla^  order  or, 
if  three  classes  are  established  as  pro¬ 
posed  in  the  recommended  decision,  in 
the  new  Class  n.  This  proposal  was  en¬ 
dorsed  at  tiie  hearing  by  the  major  dis- 
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tributors  of  milk  in  the  northeastern 
Ohio  portion  of  the  market. 

Proponent  contended  that  the  im¬ 
mediate  removal  of  cream  and  half  and 
half  from  the  Class  I  classification  is 
necessary  if  Order  36  handlers  are  to  be 
competitive  with  handlers  in  other 
markets  in  the  sale  of  such  products.  The 
handler  pointed  out  that  effective  Au¬ 
gust  1,  1970,  the  new  three-class  order 
for  the  nearby  Ohio  Valley  market  would 
classify  cream  and  cream  mixtures  in 
Class  II.  The  new  two-class  order  for 
the  neighboring  Middle  Atlantic  market 
also  would  classify  such  products  in  the 
lower  class.  Proponent  indicated  that 
under  these  circumstances  the  classifica¬ 
tion  of  cream  and  half  and  half  in  Class 
I  xmder  Order  36  would  seriously  jeop¬ 
ardize  the  present  sales  of  such  products 
by  Order  36  handlers. 

A  major  cooperative  association  in  the 
market  proposed  in  conjimction  with  the 
handler  proposal  that  any  new  Class  II 
classification  include  also  aerated  and 
sterilized  cream,  products  which  are  now 
in  the  lower  class  of  the  present  two- 
clsiss  order.  The  cooperative  stressed  that 
these  products  are  competitive  with 
other  cream  products  and  that  all  cream 
items  should  thus  be  in  the  same  use 
class. 

Relative  to  the  total  Class  I  sales  of 
producer  milk  under  Order  36,  cream 
and  cream  mixtures  sold  by  Order  36 
handlers  represent  less  than  2  percent 
of  the  Class  I  market.  Route  sales  of 
these  products  during  the  recent  12- 
month  period  of  July  1969  through 
June  1970  averaged  2.3  million  poimds 
monthly.  Average  monthly  Class  I  sales 
of  producer  milk  during  this  time  were 
188.8  million  pounds.  Thus,  the  classifica¬ 
tion  change  desired  by  handlers  would 
have  relatively  little  effect  on  the  total 
returns  to  producers. 

Distributors  of  cream  products,  on  the 
other  hand,  can  be  significantly  affected 
by  the  particular  classification  of  these 
items.  Order  36  handlers  are  competing 
for  cream  sales  with  handlers  regulated 
imder  the  Ohio  Valley  and  Middle  At¬ 
lantic  orders.  As  of  August  1,  1970,  pro¬ 
ducer  milk  imder  the  Ohio  Valley  order 
that  is  used  in  cream  and  cream  mix¬ 
tures  is  priced  at  the  Minnesota-Wis- 
consin  manufacturing  milk  price  for  the 
month  plus  10  cents,  the  same  price  pro¬ 
posed  herein  for  milk  used  in  such  prod- 
ducts.  Under  the  Middle  Atlantic  order, 
the  price  for  producer  milk  used  in  these 
products  is  the  lower  of  the  Minnesota- 
Wisconsin  price  or  a  butter-nonfat  dry 
milk  formula  price,  subject  to  varying 
monthly  adjustments  that  range  from 
plus  12  cents  to  minus  10  cents.  The  ap¬ 
plicable  butterfat  differentials  under 
these  two  orders  are  approximately  the 
same,  both  using  a  factor  of  0.115  times 
the  average  wholesale  price  of  butter  at 
specified  locations. 

By  comparison,  the  Order  36  Class  I 
price  now  applicable  to  milk  used  in  fiuid 
cream  and  cream  mixtures  is  the  Min- 
nesota-Wisconsin  price  for  the  preceding 
month  plus  $1.87  for  the  Cleveland-Erie 
district  and  $1.97  for  the  Pittsburgh  dis¬ 
trict.  The  Class  I  butterfat  differential  is 


0.120  times  the  average  Chicago  whole¬ 
sale  butter  price.  " 

Based  on  these  pricing  provisions. 
Order  36  handlers  are  paying  approxi¬ 
mately  $1.77  to  $1.87  more  per  himdred- 
weight  than  are  Ohio  Valley  handlers  for 
milk  testing  3.5  percent  butterfat  that  is 
used  in  cream  and  cream  mixtures.  With 
the  difference  in  the  applicable  butter¬ 
fat  differentials,  which  in  June  1970,  for 
example,  was  0.4  of  a  cent  for  each  one- 
tenth  percent  variation  in  butterfat  test, 
the  actual  price  differences  are  even 
greater  because  of  the  higher  butterfat 
test  of  the  cream  products.  Similar  price 
differences  exist  as  between  Eastern 
Ohio-Western  Pennsylvania  handlers 
and  Middle  Atlantic  handlers. 

At  a  time  when  sales  of  cream  and 
cream  mixtures  are  already  declining,  it 
is  in  the  interest  of  orderly  marketing 
that  Order  36  handlers  be  able  to  main¬ 
tain  a  competitive  position  in  the  mar¬ 
ketplace  for  sales  of  these  products.  The 
classification  and  pricing  proposed  here¬ 
in  for  milk  used  in  cream  products 
should  facilitate  the  disposition  of  but¬ 
terfat  in  producer  milk  that  is  not 
needed  for  the  major  fiuid  uses.  More¬ 
over,  the  removal  of  cream  products  from 
Class  I  should  lessen  somewhat  the  un¬ 
favorable  competitive  price  relationship 
between  cream  and  v^etable  fat  substi¬ 
tutes  that  has  contributed  to  the  lower 
sales  of  cream  products. 

Classifying  the  several  types  of  cream 
items,  including  aerated  cream,  sterilized 
cream,  and  half  and  half,  in  Class  n 
places  in  the  same  price  category  a  group 
of  generally  competing  products.  Light 
cream  and  half  and  half  are  used  prin¬ 
cipally  by  consumers  in  coffee.  Whipping 
cream,  sterilized  cream  and  aerated 
cream  are  used  as  dessert  toppings. 

Presently,  fluid  cream  and  half  and 
half  are  Class  I  products  under  the  order 
and  sterilized  and  aerated  cream  are  in 
Class  II.  This  classification  scheme  re¬ 
sults  in  wide  disparity  in  pricing  to 
handlers  for  products  that  are  competing 
in  the  same  trade  channels  for  the  same 
consumers.  The  manner  in  which  steri¬ 
lized  cream  and  aerated  cream  are  proc¬ 
essed  and  packaged  does  not  change 
significantly  the  similar  purposes  of  use 
of  these  cream  items  and  thus  does  not 
constitute  a  basis  for  classifying  them 
differently  from  the  other  cream  items. 

Producers  proposed  that  the  new  Class 
n  classification  include  also  any  bulk 
sales  of  mUk,  skim  milk  or  cream  to 
commercial  food  processors,  presently  a 
Class  n  utilization.  Adoption  of  this  pro¬ 
posal  will  provide  greater  uniformity  in 
the  classification  provisions  applicable  in 
the  Eastern  Ohio- Western  Pennsylvania 
and  Ohio  Valley  markets  where  there  is 
substantial  competition  between  regu¬ 
lated  handlers  in  the  two  areas. 

16.  Emergency  action  on  issue  No.  IS. 
The  due  and  timely  execution  of  the 
functions  of  the  Secretary  under  the  Act 
imperatively  and  unavoidably  requires 
the  omission  of  the  recommended  deci¬ 
sion  and  opportimity  for  filing  excep¬ 
tions  thereto  on  the  classification  mat¬ 
ters  dealt  with  under  issue  No.  15.  The 
competitive  position  of  Order  36  handlers 
relative  to  handlers  regulated  under 


nearby  orders  with  respect  to  cream 
sales  was  described  in  connection  with 
that  issue.  This  situation  is  such  that 
remedial  action  should  be  taken  as  soon 
as  possible. 

It  is  therefore  found  that  good  cause 
exists  for  omitting  the  recommended  de¬ 
cision  on  issue  No.  15  and  the  opportu¬ 
nity  for  filing  exceptions  thereto. 

Rulings  on  Proposed  Findings  and  Con¬ 
clusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
laaking  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be 
in  conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  prc^osed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  siqjplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  TTie  tentative  martieting  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  market¬ 
ing  agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions  of 
this  decision,  each  of  the  excepticms  re¬ 
ceived  was  carefully  and  fully  considered 
in  conjimction  with  the  record  evidence. 
To  the  extent  that  the  findings  apd  con¬ 
clusions,  and  the  regulatory  provisions  of 
this  decision  are  at  variance  with  any  of 
the  exceptions,  such  exceptions  are  here- 
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by  overruled  for  the  reasons  previously, 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part  here¬ 
of  are  two  documents,  a  marketing  agree¬ 
ment  regulating  the  handling  of  milk, 
and  an  order  amending  the  order  reg¬ 
ulating  the  handling  of  milk  in  the  Ext¬ 
ern  Ohio- Western  Pennsylvania  market¬ 
ing  area,  which  have  been  decided  upon 
as  the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Referendum  Order  To  Determine  Pro¬ 
ducer  Approval;  Determination  of 
Representative  Period;  and  Designa¬ 
tion  of  Referendum  Agent 

It  is  hereby  directed  that  a  referen¬ 
dum  be  conducted  and  completed  on  or 
before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of  refer¬ 
enda  (7  CFR  900.300  et  seq.),  to  deter¬ 
mine  whether  the  issuance  of  the  at¬ 
tached  order  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area  is 
approved  or  favored  by  producers,  as 
defined  imder  the  terms  of  the  order, 
as  amended  and  as  hereby  proposed  to  be 
amended,  and  who.  during  the  repre¬ 
sentative  period,  were  engaged  in  the 
production  of  milk  for  sale  within  the 
aforesaid  marketing  area. 

The  representative  period  for  the  con¬ 
duct  of  such  referendiun  is  hereby  deter¬ 
mined  to  be  June  1970. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  W.  W.  Hiuwitz. 

Signed  at  Washington,  D.C.,  on  Au¬ 
gust  11,  1970. 

Richard  E.  Ltng, 

Assistant  Secretary. 

Order  *  Amending  the  Order,  Regulating 
the  Handling  of  Milk  in  the  Eastern 
Ohio-Western  Pennsylvania  Mar¬ 
keting  Area 

Findings  and  Determinations 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  suK>lementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find- 

X  This  order  sb&ll  not  become  effective 
unless  and  until  the  requirements  of  {  900.14 
of  the  rules  of  practice  and  procedure  gov- 
onlng  proceedings  to  formulate  marketing 
agremnents  and  marketing  orders  have  been 
met. 


ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area.  The  hear¬ 
ing  was  held  pursuant  to  the  provisions 
of  the  Agricultural  Marketing  Agreement 
Act  of  1937,  ais  amended  (7  U.S.C.  601 
et  seq.) ,  and  the  applicable  rules  of  prac¬ 
tice  and  procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence  in¬ 
troduced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

( 1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  smd  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
order  as  hereby  amended,  are  in  the  cur¬ 
rent  of  interstate  commerce  or  directly 
burden,  obstruct,  or  affect  interstate 
commerce  in  milk  or  its  products;  and 

(5)  It  is  hereby  foimd  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  3  cents  per  hundredweight 
or  such  lesser  amount  as  the  Secretary 
may  prescribe,  with  respect  to: 

(i)  Producer  milk  (including  such 
handler’s  own  production) ; 

(ii)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1036.45(a)  (4)  and 
(9)  and  the  corresponding  steps  of 
§  1036.45(b) ;  and 

(iii)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  hun¬ 
dredweight  of  CTlass  I  milk  received  dur¬ 
ing  the  month  at  such  plant  from  pool 
plants  and  other  order  plants. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk  in 
the  Eastern  Ohio-Western  Pennsylvania 
maiiceting  area  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

The  provisions  of  the  proposed  mar¬ 
keting  agreement  and  order  amending 
the  order  contained  in  the  recommended 
decision  issued  by  the  Deputy  Adminis¬ 


trator,  Regulatory  Programs,  on  June  9, 
1970,  and  published  in  the  Federal  Reg¬ 
ister  on  June  16,  1970  (35  F.R.  9888; 

FR.  Doc.  70-7385) ,  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  order,  and  are  set  forth  in 
full  herein,  subject  to  the  following 
changes: 

Changes  are  made  in  §§  1036.7, 1036.16, 
1036.17  (a)  and  (b),  1036.27  (1)  and  (n), 
1036.30(a)  (l)(u)  and  (2),  1036.41, 

1036.42(b)  (1)  and  (2),  introductory  text 
of  §  1036.43,  and  1036.43  (a)  and  (b). 
1036.45(a),  1036.60  (b)  through  (e), 
1036.70(d),  and  1036.77(b). 

Definitions 

Sec. 

1036.1  Act. 

1036.2  Secretary. 

1036.3  Department. 

1036.4  Person. 

1036.5  Cooperative  association. 

1036.6  Eastern  Ohio-Western  Pennsyl¬ 

vania  marketing  area. 

1036.7  Fluid  milk  product. 

1036.8  Route  disposition. 

1036.9  Distributing  plant. 

1036.10  Supply  plant. 

1036.11  Pool  plant. 

1036.12  Nonpool  plant. 

1036.13  Handler. 

1036.14  Producer-handler. 

1036.15  Producer. 

1036.16  Producer  milk. 

1036.17  Other  source  milk. 

1036.18  Reload  point. 

1036.19  Chicago  butter  price. 

1036.20  Pittsburgh  district. 

1036.21  Cleveland-Erie  district. 

1036.22  Filled  milk. 

Mabket  Administrator 

1036.25  Designation. 

1036.26  Powers. 

1036.27  Duties. 

Reports,  Records,  and  Facilities 

1036.30  Reports  of  receipts  and  utilization. 

1036.31  Producer  payroll  reports. 

1036.32  Other  reports. 

1036.33  Records  and  facilities. 

1036.34  Retention  of  records. 

Classification 

1036.40  Skim  milk  and  butterfat  to  be 

classified. 

1036.41  Classes  of  utilization. 

1036.42  Shrinkage. 

1036.43  Interplant  movements. 

1036.44  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1036.45  Allocation  of  skim  milk  and 

butterfat  classified. 

Minimum  Prices 

1036.50  Basic  formula  price. 

1036.51  Class  prices. 

1036.52  Butterfat  differentials  to  handlers. 

1036.53  Location  adjustments  to  handlers. 

1036.54  Use  of  equivalent  prices. 

Application  of  Prices 

1036.60  Computation  of  the  net  pool 

obligation  of  each  handler. 

1036.61  Computation  of  the  uniform  price. 

1036.62  Obligation  of  handler  operating  a 

partially  regulated  distributing, 
plant. 

1036.63  Notification. 

1036.64  Obligation  of  handler  operating  an 

other  order  plant. 

Payments 

1036.70  Time  and  method  of  payment. 

1036.71  Butterfat  differential  to  producers* 


FCOERAL  register,  VOL  35,  NO.  156 — FRIDAY,  AUGUST  14,  1970 


PROPOSED  RULE  MAKING 


12989 


Sec. 

1036.72  Location  differentials  to  producers 

and  on  nonpool  milk. 

1036.73  Producer-settlement  fund. 

1036.74  Payments  to  the  producer-settle¬ 

ment  fund. 

1036.75  Payments  from  the  producer- 

settlement  fund. 

1036.76  Marketing  services. 

1036.77  Expense  of  administration. 

1036.78  Adjustment  of  accounts. 

1036.79  Termination  of  obligations. 

Efitctive  Time,  Suspension,  or  Termination 

1036.90  Effective  time. 

1036.91  Suspension  or  termination. 

1036.92  Continuing  power  and  duty  of  the 

market  administrator. 

1036.93  Liquidation  after  suspension  or 

termination. 

MlSCEIXANEOUS  PROVISIONS 

1036.100  Separability  of  provisions. 

1036.101  Agents. 

Definitions 
§  1036.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  eis  amended  and  reenacted  and 
amended  by  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.) . 

§  1036.2  Secretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  or  such  other  officer  or  em¬ 
ployee  of  the  United  States  authorized 
to  exercise  the  powers  or  to  perform  the 
duties  of  the  Secretary  of  Agriculture. 

§  1036.3  Department. 

“Department”  means  the  U.S.  Depart¬ 
ment  of  Agriculture. 

§  1036.4  Person. 

“Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  or 
other  business  unit. 

§  1036.5  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of  pro¬ 
ducers  which  the  Secretary  determines 
after  application  by  the  association: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  known  as  the  “Capper- 
Volstead  Act”; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  to  be  engaged 
in  making  collective  sales  or  marketing 
milk  or  its  products  for  its  members;  and 

(c)  To  have  all  of  its  activities  under 
the  control  of  its  members. 

§  1036.6  Eastern  Ohio-Western  Pennsyl¬ 
vania  marketing  area. 

The  “Eastern  Ohio-Western  Pennsyl¬ 
vania  msurketing  area”,  hereinafter 
called  the  “marketing  area”,  means  all 
the  territory  within  the  boundaries  of 
the  following  geographical  units,  in¬ 
cluding  all  waterfrcmt  facilities  con¬ 
nected  therewith  and  all  territory  oc- 


(1)  The  following  counties  in  their 
entirety: 

Ashtabula.  Lake. 

Belmont.  Mahoning. 

Carroll.  Monroe. 

Columbiana.  Portage. 

Cuyahoga.  Stark. 

Geauga.  Summit. 

Harrison.  Trumbull. 

Holmes.  Tuscarawas. 

Jefferson.  Wayne. 

(2)  The  townships  of  Amherst,  Avon, 
Avon  Lake,  Black  River,  Carlisle,  Co¬ 
lumbia,  Eaton,  Elyria,  Grafton.  Ridge- 
ville,  and  Sheffield  in  Lorain  County; 

(3)  All  of  Medina  County  except  the 
townships  of  Chatham,  Hcmier.  Litch¬ 
field,  and  Spencer; 

(4)  All  of  Ashland  County  except  the 
townships  of  Ruggles,  Sullivan,  and 
Troy;  and 

(5)  The  townships  of  Londonderry, 
Millwood,  and  Oxford  in  Guernsey 
County. 

(b)  In  Pennsylvania; 

(1)  The  following  counties  in  their 
entirety: 

Allegheny.  Payette. 

Armstrong.  Greene. 

Beaver.  Lawrence. 

Butler.  Mercer. 

Crawford.  Venango. 

Erie.  Washington. 

(2)  The  townships  of  Ashland,  Beaver, 
Licking,  Madison,  Perry,  Piney,  Rich¬ 
land,  Salem,  and  Toby  in  Clarion 
Coimty;  and 

(3)  All  of  Westmoreland  County  ex¬ 
cept  the  boroughs  of  Bolivar.  Donegal, 
Llgonier,  New  Florence,  and  Seward  and 
the  townships  of  Cook,  Donegal,  Fair- 
field,  Ljgonier,  and  St.  Clair. 

,(c)  In  West  Virginia,  the  following 
counties  in  their  entirety: 

Barbour.  Ohio. 

Brooke.  Preston. 

Doddridge.  Randolph. 

Hancock.  Taylor. 

Harrison.  Tucker. 

Lewis.  Tyler. 

Marlon.  Upshur. 

Marshall.  Wetzel. 

Monongalia. 

§  1036.7  Fluid  milk  product. 

“Fluid  milk  product”  means  the  fol¬ 
lowing  products  or  mixtures  in  either 
fiuid  or  frozen  form,  including  such 
products  or  mixtures  that  are  fiavored, 
cultured,  modified  (with  added  nonfat 
milk  solids) ,  concentrated,  or  recon¬ 
stituted:  Milk,  skim  milk,  lowfat  milk, 
milk  drinks,  buttermilk,  filled  milk,  milk 
shake  mixes  containing  less  than  12  per¬ 
cent  total  milk  solids,  and  mixtures  of 
cream  and  milk  or  skim  milk  containing 
less  than  10.5  percent  butterfat.  The 
term  “fiuid  milk  product”  shall  not  in¬ 
clude  those  products  and  mixtures 
listed  in  S  1036.41  (b)  (1>  and  (3),  and 

(c) (1). 


dor  or  vending  machine) ,  of  a  fiuid  milk 
product  classified  as  Class  I  pursuant  to 
§  1036.41(a)(1). 

§  1036.9  Distributing  plant.  ' 

“Distributing  plant”  means  a  plant  in  | 
which  fiuid  milk  products  approved  by 
a  duly  constituted  health  authority  for  , 
fiuid  consumption,  or  filled  milk,  are 
processed  or  packaged  and  from  which  , 
there  is  route  disposition  in  the  market¬ 
ing  area  during  the  month.  i 

§  1036.10  Supply  plant.  i 

“Supply  plant”  means  a  plant  from 
which  a  fiuid  milk  product  acceptable 
to  a  duly  constituted  health  authority, 
or  filled  milk,  is  transferred  or  diverted 
during  the  month  to  a  pool  plant. 

§  1036.11  Pool  plant.  * 

“Pool  plant”  means  a  plant  specified 
in  paragraph  (a),  (b),  or  (c)  of  this  sec¬ 
tion  that  is  not  an  other  order  plant  or 
a  producer-handler  plant. 

(a)  A  distributing  plant  that  has: 

(1)  Route  disposition,  except  filled 
milk,  during  the  month  of  not  less  than 
50  percent  (40  percent  for  each  month 
of  April  through  August)  of  the  total 
receipts  of  fiuid  milk  products,  except 
filled  milk,  that  are  approved  by  a  duly 
constituted  health  authority  for  fiuid 
consumption  and  that  are  physically 
received  at  such  plant  or  diverted  as 
producer  milk  pursuant  to  S  1036.16  to  a 
nonpool  plant;  and 

(2)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  during  the 
month  of  not  less  than  15  percent  of  the 
receipts  described  in  subparagraph  (1) 
of  this  paragraph. 

(b)  A  supply  plant  from  which  during 
the  months  of  September,  October,  and 
November  not  less  than  50  percent,  and 
in  all  other  months  not  less  than  40  per¬ 
cent,  of  the  total  quantity  of  milk  ap¬ 
proved  by  a  duly  constituted  health 
authority  for  fluid  consumption  that  is 
physically  received  (excluding  that 
diverted  from  other  plants)  at  such 
plant  from  dairy  farmers  and  handlers 
defined  in  §  1036.13(d)  or  diverted  as 
producer  milk  pursuant  to  §  1036.16  to 
pool  plants  and  nonpool  plants  is  trans¬ 
ferred  or  diverted  to  and  physically 
received  in  the  form  of  fluid  milk  prod¬ 
ucts,  except  filled  milk,  at  pool  plants 
qualified  under  paragraph  (a)  of  this 
section  or  disposed  of  as  route  disposi¬ 
tion  in  the  marketing  area. 

(c)  A  plant  that  was  a  pool  plant 
imder  paragraph  (b)  of  this  section  in 
each  of  the  immediately  preceding 
months  of  September  through  February 
shall  be  a  pool  plant  for  the  months  of 
March  through  August  unless  the  milk 
received  at  the  plant  does  not  continue  to 
meet  the  requirements  of  a  duly  consti¬ 
tuted  health  authority  or  a  written 
application  is  filed  by  the  plant  operator 
with  the  market  administrator  on  or 


cupied  by  government  (municipal.  State,  §  1036.8  Route  disposition.  before  the  first  day  of  any  such  month 

or  Federal)  reservations,  installations,  ’  *  requesting  that  the  plant  be  designated 

institutions,  or  other  similar  establish-  “Route  disposition”  means  a  delivery  as  a  nonpool  plant  for  such  month  and 
ments  if  any  part  thereof  is  within  the  (except  to  a  plant),  either  directly  or  each  subsequent  month  through  August 
listed  geographical  units:  ,  through  any  distribution  facility  (includ-  during  which  it  would  not  otherwise 

(a)  In  Ohio:  Ing  disposition  from  a  plant  store,  ven-  qualify  as  a  pool  plant. 
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§  1036.12  Nonpool  plant. 

“Nonpool  plant”  means  a  plant  (except 
a  pool  plant)  which  receives  milk  from 
dairy  farmers  or  is  a  milk  or  filled  milk 
manufacturing,  processing,  or  bottling 
plant.  The  following  categories  of  non¬ 
pool  plants  are  further  defined  as 
follows: 

(a)  Except  as  provided  in  paragraphs 

(c)  (2)  and  (d)  (2)  of  this  section,  “other 
order  plant”  means  a  plant  that  is  fully 
subject  to  the  pricing  and  pooling  pro¬ 
visions  of  another  order  issued  pursuant 
to  the  Act.  unless  such  plant  is  qualified 
as  a  pool  plant  pursuant  to  §  1036.11  and 
a  greater  volume  of  fiuid  milk  products, 
except  fiUed  milk,  is  disposed  of  from 
such  plant  in  this  marketing  area  as 
route  disposition  and  to  pool  plants 
qualified  on  the  basis  of  route  disposi¬ 
tion  in  this  marketing  area  than  is 
disposed  of  from  such  plant  in  the  mar¬ 
keting  area  regulated  pursuant  to  the 
other  order  as  route  disposition  and  to 
plants  qualified  as  fully  regulated  plants 
under  such  other  order  on  the  basis  of 
route  disposition  in  its  marketing  area. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  piirsuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means: 

(DA  nonpool  plant  that  is  a  dis¬ 
tributing  plant  and  is  not  an  other  order 
plant  or  a  producer-handler  plant;  and 

(2)  An  other  order  plant  with  respect 
to  its  route  disposition  in  the  marketing 
area  that  is  not  priced  and  pooled  pursu¬ 
ant  to  any  order  issued  pursuant  to  the 
Act. 

(d)  “Um-egulated  supply  plant” 
means: 

(1)  A  nonpool  plant  that  is  a  supply 
plant  and  is  not  an  other  order  plant  or 
a  producer-handler  plant;  and 

(2)  An  other  order  plant  with  respect 
to  fi\iid  milk  products  which  were  re¬ 
ceived  at  a  pool  plant  from  such  a  plant 
and  which  are  not  priced  and  pooled 
pursuant  to  any  order  issued  pursuant  to 
the  Act. 

§  1036.13  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

(b)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  dis¬ 
tributing  plant; 

(c)  Any  cooperative  associaticm  with 
respect  to  producer  milk  which  it  causes 
to  diverted  for  its  account  from  a  pool 
plant  of  another  handler  to  a  nonpool 
plant; 

(d)  Any  cooperative  association  with 
respect  to  milk  of  its  producer-members 
which  is  delivered  from  the  farm  to  the 
pool  plant  of  another  handler  in  a  tank 
truck  owned  and  operated  by  or  imder 
contract  to  such  cooperative  association. 
The  milk  for  which  a  cooperative  associ¬ 
ation  is  the  handler  pursuant  to  this 
paragraph  shall  be  deemed  to  have  been 
received  at  the  location  of  the  pool  plant 
to  which  it  was  delivered; 

(e)  Any  person  in  his  capacity  as  the 
operator  of  an  other  order  plant  that  is 


either  a  distributing  plant  or  a  supply 
plant;  and 

(f)  Any  producer-handler. 

§  1036.14  Producer-handler. 

“Producer-handler”  means  any  per¬ 
son  who: 

(a)  Operates  a  dairy  ftu-m  and  a  dis¬ 
tributing  plant; 

(b)  Receives  no  fluid  milk  products 
from  sources  other  than  his  own  farm 
production  and  pool  plants; 

(c)  Uses  no  milk  products  other  than 
fluid  milk  products  for  reconstituUon 
into  fluid  milk  products;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  for  his  own 
farm  production  and  the  operation  of  the 
processing  and  packaging  business  are 
the  personal  enterprise  and  risk  of  such 
person. 

§  1036.15  Producer. 

(a)  “Producer”  means  any  person, 
except  a  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pmsuant  to  the  Act,  who  produces  milk 
for  fiuid  consumption  in  compliance 
with  the  inspection  reqiiirements  of  a 
duly  constituted  health  authority,  which 
milk  is  received  at  a  pool  plant  or  di¬ 
verted  pursuant  to  §  1036.16  from  a  pool 
plant  to  a  nonpool  plant  or  another  pool 
plant. 

(b)  “Producer”  shall  not  include  a 
person  with  respect  to  milk  that  is  phys¬ 
ically  received  at  a  pool  plant  as  diverted 
iwiiir  from  an  other  order  plant  if  a 
Class  n  or  Class  m  classification  under 
this  order  is  designated  for  such  milk 
and  it  is  subject  to  the  pricing  and  pool¬ 
ing  provisions  of  anotiier  order  issued 
pursuant  to  the  Act. 

§  1036.16  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterf  at  contained  in  milk  of  a  pro¬ 
ducer  which  is: 

(a)  With  respect  to  a  handler  defined 
in§  1036.13(a): 

(1)  Received  at  the  handler’s  pool 
plant  directly  from  the  producer,  exclud¬ 
ing  receipts  of  milk  diverted  from  an¬ 
other  pool  plant; 

(2)  Received  at  the  handler’s  pool 
plant  from  a  handler  defined  in  S  1036.- 
13(d)  that  does  not  operate  a  pool  plant; 

(3)  Inverted  for  the  handler’s  accoimt 
from  its  pool  plant  to  a  nonpool  plant 
that  is  not  a  producer-handler  plant, 
subject  to  the  conditions  set  forth  in 
paragraph  (e)  of  this  section;  or 

(4)  Diverted  for  the  handler’s  account 
from  its  pool  plant  to  another  pool  plant, 
subject  to  the  conditions  set  forth  in 
paragrai^  (f)  of  this  section; 

(b)  With  respect  to  a  handler  defined 
in  !  1036.13(c) ,  diverted  for  the  han¬ 
dler’s  account  from  a  pool  plant  of  an¬ 
other  handler  to  a  nonpool  plant  that 
is  not  a  producer-handler  plaht,  subject 
to  the  conditions  set  forth  in  paragraph 

(e)  of  this  section; 

(c)  With  respect  to  a  handler  defined 
in  S  1036.13(d)  that  does  not  operate  a 
pool  plant,  received  by  the  handlCT  from 
the  producer's  farm  in  excess  of  the 


producer’s  milk  that  is  received  by  a 
pool  plant  operator  pursuant  to  para¬ 
graph  (a)  (2)  of  this  section;  and 

(d)  With  respect  to  a  handler  defined 
in  9  1036.13(d)  that  also  operates  a  pool 
plant,  received  by  the  handler  from  the 
producer’s  farm. 

(e)  The  following  conditions  shall 
apply  to  milk  diverted  from  a  pool  plant 
to  a  nonpool  plant  that  is  not  a  pro¬ 
ducer-handler  iriant: 

(1)  Except  as  provided  in  subpara¬ 
graph  (2)  of  this  paragraph,  such  milk 
shall  be  deemed  to  have  been  received  by 
the  diverting  handler  at  the  location  of 
the  pool  plant  from  which  diverted; 

(2)  In  any  month  of  April  through 
July,  the  quantity  of  milk  of  any  pro¬ 
ducer  diverted  to  nonpool  plants  that  ex¬ 
ceeds  that  physically  received  at  pool 
plants  shall  be  deemed  to  have  been  re¬ 
ceived  by  the  diverting  handler  at  the 
location  of  the  nonpool  plants  to  which 
diverted; 

(3)  To  the  extent  that  it  would  result 
in  nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  deemed  to  have  been  received 
at  such  pool  plant  and  shall  not  be  pro¬ 
ducer  milk; 

(4)  In  any  month  (rf  August  through 
March,  the  quantity  of  milk  of  any  pro¬ 
ducer  divert^  to  nonpool  plants  that  ex¬ 
ceeds  that  physically  received  at  pool 
plants  shall  be  deemed  to  have  not  been 
received  by  the  diverting  handler  and 
shall  not  be  producer  milk; 

(5)  The  diverting  handler  shall  des¬ 
ignate  the  dairy  farmers’  deliveries  that 
are  not  producer  milk  pursuant  to  this 
paragraph.  If  the  handler  fails  to  make 
such  designation,  no  milk  diverted  by 
him  to  a  nonpool  plant  shall  be  producer 
milk; 

(6)  In  determining  if  the  diversion 
limitations  qjecified  in  this  paragraph 
have  been  exceeded,  the  quantity  of  milk 
diverted  to  nonpool  plants  or  physically 
received  at  p(x>l  plants  shall  be  consid¬ 
ered  in  terms  of  days  of  production  of 
the  producer;  and 

(7)  Milk  diverted  to  an  other  cn-der 
plant  shall  be  producer  milk  only  if  a 
Class  n  or  Class  ni  classification  is  des¬ 
ignated  for  s\x:h  milk  pursuant  to  the 
provisicHis  of  another  order  issued  piusu- 
ant  to  the  Act  and  such  milk  is  not  sub¬ 
ject  to  the  pricing  and  pooling  provisions 
of  such  order. 

(f)  The  following  conditions  shall 
apply  to  milk  diverted  from  a  pool  plant 
to  another  pool  plant: 

(1)  Except  as  provided  in  subpara¬ 
graph  (2)  of  this  paragraph,  such  milk 
shall  be  deemed  to  have  been  received 
by  the  diverting  handler  at  the  location 
of  the  pool  plant  from  which  diverted; 
and 

(2)  If  less  than  one-half  of  a  produ¬ 
cer’s  milk  pooled  under  this  order  dur¬ 
ing  the  month  (such  quantity  to  be  con¬ 
sidered  in  terms  of  days  of  production 
of  the  producer)  is  physically  received  at 
a  pool  plant  from  which  milk  of  the  pro¬ 
ducer  is  diverted  to  any  other  plant,  such 
producer’s  milk  diverted  to  another  pool 
plant  shall  be  deemed  to  have  been  re- 
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ceived  by  the  diverting  handler  at  the 
location  of  the  pool  plant  to  which 
diverted. 

§  1036.17  Other  source  milk. 

“Other  source  milk”  means  the  skim 
milk  and  butterfat  contained  in  or  rep¬ 
resented  by: 

(a)  Fluid  milk  products  and  bulk 
cream  from  any  source  except  producer 
milk,  fluid  milk  products  and  biUk  cream 
from  pool  plants,  and  fluid  milk  products 
and  bulk  cream  in  inventory  at  the  be¬ 
ginning  of  the  month; 

(b)  Products,  other  than  fluid  milk 
products  and  Class  n  products  listed  in 
§  1036.41(b)  (1)  and  (3),  from  any  source 
(including  those  produced  at  the  plant) 
which  are  reprocessed,  converted  into,  or 
combined  with  another  product  in  the 
plant  during  the  month;  and 

(c)  Any  disappearance  of  nonfluid 
products  in  a  form  in  which  they  may 
be  converted  into  a  Cflass  I  product  and 
which  are  not  otherwise  accounted  for 
pursuant  to  §  1036.33. 

§  1036.18  Reload  point. 

“Reload  point”  means  a  location  at 
which  milk  moved  from  a  farm  in  a  tank 
trudc  is  transferred  to  another  tank 
truck  and  commingled  with  other  milk 
before  entering  a  plant.  A  reload  opera¬ 
tion  on  the  premises  of  a  plant  shall  be 
considered  a  part  of  the  plant  operation. 

§  1036.19  Chicago  butter  price. 

“Chicago  butter  price”  means  the 
simple  average  as  computed  by  the  mar¬ 
ket  administrator  of  the  daily  wholesale 
selling  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  per  pound  of 
92-score  bulk  creamery  butter  at  Chicago 
as  reported  for  the  month  by  the 
Department. 

§  1036.20  Pittsburgh  district. 

“Pittsburgh  district”  means  all  the  ter¬ 
ritory  in  the  marketing  area  that  is  either 
in  West  Virginia  or  within  80  miles  (by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator)  of  the  Pittsburgh,  Pa., 
city  hall. 

§  1036.21  Cleveland-Erie  district. 

“Cleveland-Erie  district”  means  all  the 
territory  in  the  marketing  area  that  is 
not  within  the  Pittsburgh  district. 

§  1036.22  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modifled  by  the  addition  of  nonfat 
milk  solids) ,  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  less  than  6  percent  nonmilk  fat  (or 
oU). 

Market  Administrator 
§  1036.25  Designation. 

The  agency  for  the  administration  of 
this  part  shall  be  a  market  administra¬ 
tor,  selected  by  the  Secretary,  who  shall 
be  entitled  to  such  compensatlcm  as  may 
be  determined  by,  and  shall  be  subject 
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to  removal  at  the  discretion  of,  the 
Secretary. 

§  1036.26  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
part: 

(a)  To  administer  its  terms  and 
provisions; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions; 

(c)  To  receive,  investigate,  and  re¬ 
port  to  the  Secretary  complaints  of  vio¬ 
lations;  and 

(d)  To  recommend  amendments  tq  the 
Secretary. 

§  1036.27  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part, 
including,  but  not  limited  to,  the 
following: 

(a)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  such  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  with  surety  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions; 

(c)  Obtain  a  bond  in  a  reasonable 
amoimt  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

(d)  Pay  out  of  fimds  provided  by 
§  1036.77: 

(1)  The  cost  of  his  bond  and  of  the 
bonds  of  his  employees; 

(2)  His  own  compensation;  and 

(3)  All  other  expenses,  except  those 
incurred  under  §  1036.76,  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part,  and  upon  request 
by  the  Secretary  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(f )  Publicly  announce  at  his  discretion 
unless  otherwise  directed  by  the  Secre¬ 
tary,  by  posting  in  a  conspicuous  place 
in  his  office  and  by  such  other  means 
as  he  deems  appropriate,  the  name  of 
any  person  who,  after  the  date  upon 
which  he  is  required  to  perform  such 
acts,  has  not  made  reports  pursuant  to 
§§  1036.30  through  1036.32,  or  pajmients 
pursuant  to  §§  1036.70,  1036.74,  1036.76, 
1036.77,  and  1036.78; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(h)  On  or  before  the  20th  day  of' each 
month,  report  to  each  cooperative  associ¬ 
ation  that  so  requests  the  class  utilization 
of  milk  received  during  the  preceding 
month  by  each  handler  from  producers 
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who  are  members  of  such  association, 
prorating  to  such  receipts  the  class 
utilization  of  all  producer  receipts  of 
such  handler; 

(i)  Audit  all  reports  and  payments  by 
each  handler  by  inspection  of  such  han¬ 
dler’s  records  and  of  the  records  of  any 
other  handler  or  nonhandler  upon  whose 
utilization  the  classification  of  skim  milk 
and  butterfat  for  such  handler  depends; 

(j)  On  or  before  the  dates  specified 
herein,  publicly  announce  by  posting  in 
a  conspicuous  place  in  his  office  and  by 
such  other  means  as  he  deems  appro¬ 
priate  the  following: 

(1)  The  6th  day  of  each  month,  the 
Class  I  price  and  the  Class  I  butterfat 
differential  for  the  current  month,  and 
the  Class  n  and  Class  HI  prices  and 
butterfat  differentials  for  the  preceding 
month;  and 

(2)  The  14th  day  of  each  month,  the 
uniform  price  computed  pursuant  to 
§  1036.61  and  the  butterfat  differential 
computed  pursuant  to  §  1036.71; 

(k)  Prepare  and  disseminate  to  the 
public  such  statistics  and  information  as 
he  deems  advisable  and  as  do  not  reveal 
confidential  information; 

(l)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  mder 
plants  pursuant  to  §  1036.45(a)  (10)  and 
the  corresponding  step  of  §  1036.45(b> , 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole  per¬ 
centage)  in  each  class  during  the  month 
of  skim  milk  and  butterfat,  respectively, 
in  producer  milk  of  all  handlers.  Such 
estimate  shall  be  based  upon  the  most 
current  available  data  and  shall  be  final 
for  such  purpose; 

(m)  Report  to  the  market  administra¬ 
tor  of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk  prod¬ 
ucts  from  an  other  order  plant,  the 
classification  to  which  such  receipts  are 
allocated  pursuant  to  §  1036.45  pursuant 
to  such  report,  and  thereafter  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the  veriflca- 
tion  of  such  report;  and 

(n)  Furnish  to  each  handler  operat¬ 
ing  a  pool  plant  who  has  shipped  fluid 
milk  products  and  bulk  cream  to  an  other 
order  plant  the  classiflcation  to  which 
the  skim  milk  and  butterfat  in  such  fluid 
milk  products  and  bulk  cream  were  al¬ 
located  by  the  market  administrator  of 
the  other  "order  on  the  basis  of  the  report 
of  the  receiving  handler;  and.  as  neces¬ 
sary,  any  changes  in  such  classiflcation 
ajdsing  in  the  verification  of  such  report. 

Reports,  Records,  and  Facilities 

§  1036.30  Reports  of  receipts  and 
utilization. 

On  or  before  the  8th  day  after  the  end 
of  each  month,  reports  of  receipts  and 
utilization  for  such  month  shall  made 
to  the  market  administrator,  in  the  de¬ 
tail  and  on  forms  prescribed  by  the  mar¬ 
ket  administrator,  as  follows: 

(a)  Each  handler  operating  a  pool 
plant  shall  report  for  each  of  his  pool 
plants: 
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(1)  Receipts  of  skim  milk  &nd  butter- 
fat  contain^  in  or  represented  by: 

(1)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  from  each  pro¬ 
ducer  the  pounds  and  butterfat  test  and 
the  number  of  days  of  production  in¬ 
volved  for  each  prodXKser; 

(ii)  Fluid  milk  products  and  bulk 
cream  from  other  pool  plants  and  from  a 
handler  defined  in  $  1036.13(d)  that  also 
operates  a  pool  plant:  and 

(iii)  Other  source  milk; 

(2)  Inventories  of  fluid  milk  products 
and  products  listed  in  §  1036.41(b)(1)  at 
the  beginning  and  the  end  of  the  month, 
showing  separately  such  inventories  of 
products  listed  in  §  1036.41(b)  (1)  that 
are  in  bulk  form  and  in  packaged  form; 

(3)  The  utilization  or  disposition  of 
all  skim  milk  and  butterfat  required  to 
be  reported  pursuant  to  this  paragraph, 
showing  separately : 

(i)  Total  route  disposition  and  route 
disposition  in  the  marketing  area,  show¬ 
ing  separately  such  disposition  of  filled 
milk  inside  and  outside  the  marketing 
area;  and 

(ii)  Transfers  and  diversions  to  other 
plants:  and 

(4)  Such  other  information  with  re¬ 
spect  to  the  receipts  and  utilization  of 
skim  milk  and  butterfat  as  the  market 
administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in  milk  fr(«n  pro¬ 
ducers  for  which  it  is  the  handler  pur¬ 
suant  to  S  1036.13  (c)  and  (d),  showing: 

(1)  The  quantity  of  milk  delivered  to 
each  plant;  and 

(ii)  For  each  producer  the  pounds 
and  butterfat  test  of  the  milk  and  the 
number  of  days  of  production  involved; 

(2)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  subparagraph  (1)  of  this 
paragraph,  except  that  contained  in  pro¬ 
ducer  milk  described  in  S  1036.16(a)  (2) ; 
and 

(3)  Such  other  information  with  re¬ 
spect  to  Its  receipts  and  utilization  of 
skim  milk  and  butterfat  as  the  market 
administrator  may  prescribe;  and 

(c)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  shall 
report  as  required  in  paragraph  (a)  of 
this  section  except  that  receipts  of  bot¬ 
tling  grade  milk  from  dairy  farmers 
shall  be  reported  in  lieu  of  receipts  of 
producer  milk.  Such  report  shall  include 
a  separate  statement  showing  the 
amount  of  reconstituted  skim  milk  in 
route  disposition  in  the  marketing  area. 

§1036.31  Producer  payroll  reports. 

(a)  Each  handler  deflned  in  {  1036.13 

(a),  (c).  and  (d)  shall  report  to  the 
market  administrator  on  or  before  the 
25th  day  after  the  end  of  the  month,  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrate,  his  producer 
payroll  for  such  month  which  shall  show 
for  each  producer: 

(1)  His  identity; 

(2)  The  quantity  of  milk  received 
from  such  producer  and  the  number  of 
days,  if  less  than  the  entire  month,  on 


which  milk  was  received  from  such  pro¬ 
ducer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  net  amount  of  such  handler’s 
pajrment,  together  with  the  price  paid 
and  the  amount  and  nature  of  any 
deductions. 

(b)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  who 
does  not  elect  to  make  payments  pursu¬ 
ant  to  §  1036.62(b)  shall  report  to  the 
market  administrator  on  or  before  the 
25th  day  after  the  end  of  the  month  the 
same  information  required  of  handlers 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion.  In  such  report,  payments  to  dairy 
farmers  delivering  milk  that  is  approved 
by  a  duly  constituted  health  authority 
for  fluid  consumption  shall  be  reported 
in  Ueu  of  payments  to  producers. 

§  1036.32  Other  reports. 

(a)  Each  producer-handler  shall  re¬ 
port  to  the  market  administrator  at  such 
time  and  in  such  manner  as  the  market 
administrator  may  prescribe. 

(b)  Each  handler  who  operates  an 
other  order  plant  shall  repc^  total  re¬ 
ceipts  and  utilization  or  disposition  of 
skim  milk  and  butterfat  at  the  plant  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  require  and 
shall  allow  veriflcation  of  such  reports 
by  the  market  administrator. 

§  103633  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations 
together  with  such  facilities  as  are  nec¬ 
essary  for  the  market  administrator  to 
verify  or  establish  the  correct  data  for 
each  month,  with  respect  to: 

(a)  The  receipt  and  utilization  of  all 
skim  milk  and  tmtterfat  handled  in  any 
form  during  the  month; 

(b)  Itie  weights  and  butterfat  and 
other  content  of  all  milk  and  milk 
products  (including  filled  milk)  handled 
during  the  month; 

(c)  The  pounds  of  skim  milk  and 
butterfat  contained  in  or  represented  by 
all  milk  products  (including  filled  milk) 
in  Inventory  at  the  beginning  and  end  of 
each  month;  and 

(d)  Payments  to  dairy  farmers  and 
cot^rative  associations,  including  the 
amount  and  nature  of  any  deductions 
and  the  disburs^ent  of  money  so 
deducted. 

§  1036.34  Retention  of  records. 

All  books  and  records  required  under 
this  part  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  3  years 
to  begin  at  the  end  of  the  calendar 
month  to  which  such  books  and  records 
pertain.  If  the  market  administrator 
notifies  the  handler  in  writing  within 
such  3 -year  period  that  the  retention  of 
such  books  and  records,  or  of  specified 
books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c(15)  (A)  of  the  Act  or  a  court  action 
specified  in  such  notice,  the  handler  shall 
retain  such  books  and  records,  or  speci¬ 


fied  books  and  records,  imtil  further 
written  notification  from  the  market 
administrator.  In  either  case,  the  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  necessary 
in  connection  therewith. 

CLASSinCATION 

§  1036.40  Skim  milk  and  butterfat  to 
be  classified. 

The  skim  milk  and  butterfat  required 
to  be  reported  pursuant  to  S  1036.30  shall 
be  classified  each  month  pursuant  to  the 
provisions  of  {§  1036.41  through  1036.45: 
Provided.  That  such  skim  milk  and  but¬ 
terfat  sli^  be  Class  I  milk  unless  the 
handler  who  first  receives  such  skim  milk 
or  butterfat  proves  to  the  market  admin¬ 
istrator  that  such  skim  milk  or  butterfat 
should  be  classified  otherwise. 

§  1036.41  Classes  of  utilization. 

Subject  to  the  condititms  set  forth  in 
S  1036.43,  the  classes  of  utilization  shall 
be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  provided  in  para- 
griH^hs  (b)  and  (c)  of  this  section;  and 

(2)  Not  accounted  for  as  Class  n  or 
Class  m  milk. 

(b)  Class  II  milk.  Except  as  provided 
in  paragrah  (c)  of  this  s^ion.  Class  n 
milk  shall  be  all  skim  milk  and  butterfat : 

(DIHsposed  of  as  fluid  cream  (includ¬ 
ing  aerated  cream  and  sterilized  cream) 
or  as  mixtures  of  cream  and  milk  or 
skim  milk  containing  10.5  percent  or 
more  butterfat; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  listed  in 
subparagraph  (1)  of  this  paragraph: 

(3)  Used  to  produce  yogurt,  sour 
cream,  sour  cream  products  (e.g.,'  dips) , 
cottage  cheese,  and  cottage  cheese  curd; 
and 

(4)  Disposed  of  in  bulk  as  fluid  milk 

products  or  products  listed  in  subpara¬ 
graph  (1)  of  this  paragraph  to  any  com¬ 
mercial  food  processing  establL^unent 
(other  than  a  milk  or  filled  milk  plant) 
for  the  manufacture  of  packaged  food 
products  (other  than  milk  products  and 
filled  milk)  for  consumption  off  the 

premises. 

(c)  Class  III  milk.  Class  m  milk  shall 
be: 

(1)  Skim  milk  and  butterfat  used  to 

produce  frozen  desserts  and  frozen  des¬ 
sert  mixes,  eggnog,  frozen  cream, 

butter,  cheese  (excluding  cottage  cheese 
and  (x>ttage  cheese  curd) ,  evapo¬ 

rated  and  condoised  milk  (jdain  or 
sweetened),  ncmfat  dry  milk,  dry  whole 
milk,  dry  whey,  condensed  or  dry  butter¬ 
milk,  any  product  containing  6  percent 
or  more  nonmilk  fat  (or  oil) ,  milk  shake 
mixes  containing  12  percent  or  more  total 
milk  solids,  and  sterilized  products  (ex¬ 
cept  those  products  list^  in  para¬ 

graph  (b)  (1)  and  (3)  of  this  section 
in  hermetically  sealed  glass  or  metal 
containen; 

(2)  Skim  milk  and  butterfat  in  fluid 
milk  prcxiucts  and  products  listed  in 
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paragraph  (b)  (1)  and  (3)  of  this  section 
that  are  disposed  of  by  a  handler  for 

livpfi^nolr  TpmI* 

(3)  Skim  milk  and  butterfat  in  fluid 
milk  products  and  products  listed  in 
paragraph  (b)  (1)  and  (3)  of  this  section 
that  are  dumped  by  a  handler  after  noti¬ 
fication  to,  and  opportunity  for  verifica¬ 
tion  by,  the  market  administrator; 

(4)  Skim  milk  and  butterfat  in  inven¬ 
tory  of  fluid  milk  products  and  bulk 
cream  at  the  end  of  the  month; 

(5)  Skim  milk  represented  by  the 
nonfat  milk  solids  added  to  a  fluid  milk 
product  which  is  in  excess  of  an  equiv¬ 
alent  volume  of  such  product  prior  to 
the  addition; 

(6)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  each  pool  plant’s  shrinkage,  but 
not  in  excess  of: 

(i)  Two  percent  of  producer  milk 
physically  received  at  the  plant  (except 
that  received  from  a  handler  defined  in 
§  1036.13(d)); 

(ii)  Plus  1.5  percent  of  milk  received 
from  a  handler  defined  in  §  1036.13(d) 
and  of  milk  diverted  to  such  plant  from 
another  pool  plant,  except  that  if  the 
plant  operator  receiving  such  milk  files 
notice  with  the  market  administrator 
that  he  is  purchasing  such  milk  on  the 
basis  of  farm  weights,  the  applicable 
percentage  shall  be  2  percent; 

(iii)  Plus  0.5  percent  of  producer  milk 
diverted  from  such  plant  by  the  plant 
operator  to  another  plant,  except  that 
if  the  operator  of  the  other  plant  pur¬ 
chases  such  milk  on  the  basis  of  farm 
weights,  no  percentage  shall  apply; 

(iv)  Plus  1.5  percent  of  bulk  fluid  milk 
products  and  bulk  cream  received  by 
transfer  from  other  pool  plants; 

(V)  Plus  1.5  percent  of  bulk  fluid  milk 
products  received  from  other  order  plants 
exclusive  of  the  quantity  for  which  Class 
n  or  Class  m  classification  was  request¬ 
ed  by  the  operators  of  both  plants; 

(vi)  Plus  1.5  percent  of  bulk  fluid  milk 
products  received  from  imregulated  sup¬ 
ply  plants  exclusive  of  the  quantity  for 
which  Class  n  or  Class  in  classification 
is  requested  by  the  handler;  and 

(vii)  Less  1.5  percent  of  bulk  fluid 
milk  products  and  bulk  cream  trans¬ 
ferred  to  other  plants; 

(7)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  shrinkage  of  other  source  milk 
assigned  pursuant  to  §  1036.42(b)  (2) ; 
and 

(8)  Skim  milk  and  butterfat,  respec¬ 
tively,  in  shrinkage  of  milk  from  pro¬ 
ducers  that  is  diverted  from  a  pool  plant 
to  a  nonpool  plant  by  a  cooperative  as¬ 
sociation  acting  as  a  handler  pursuant 
to  S  1036.13(c)  or  in  shrinkage  of  milk 
from  producers  for  which  a  cooperative 
association  is  the  handler  pursuant  to 
S  1036.13(d),  but  not  in  excess  of  0.5 
percent  of  the  receipts  of  milk  from 
producers,  exclusive  of  such  receipts  for 
which  farm  weights  are  used  as  the  basis 
of  receipt  at  the  plant  to  which  delivered. 

§  1036.42  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  each  pool  plant’s 
receipts  as  follows: 


(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat.  respectively,  for 
each  pool  plant;  and 

(b)  Prorate  the  resulting  amounts  be¬ 
tween  the  receipts  of  skim  milk  and 
butterfat,  respectively,  in; 

(1)  ’The  net  quantity  of  producer  milk 
and  other  fluid  milk  products  and  bulk 
cream  specified  in  §  1036.41(b)(6);  and 

(2)  Other  source  milk  exclusive  of 
that  specified  in  §  1036.41(b)(6). 

§  1036.43  Interplant  movements. 

Skim  milk  or  butterfat  in  the  form  of 
a  fluid  milk  product  or  bulk  cream  shall 
be  classified: 

(a)  At  the  utilization  indicated  by  the 
operators  of  both  plants,  otherwise  as 
Class  1  milk,  if  transferred  or  diverted 
from  a  pool  plant  to  the  pool  plant  of 
another  handler,  subject  to  the  following 
conditions: 

(1)  ’The  skim  milk  or  butterfat  so  as¬ 
signed  to  each  class  shall  be  limited  to 
the  amount  thereof  remairing  in  such 
class  in  the  transferee  plant  after  the 
computations  pursuant  to  §  1036.45(a) 
(10)  and  the  corresponding  step  of 
S  1036.45(b) ; 

(2)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to  be 
allocated  pursuant  to  S  1035.45(a)  (4) 
and  the  corresponding  step  of  §  }036.45 
(b),  the  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classi¬ 
fied  so  as  to  allocate  the  least  possible 
Class  I  utilization  to  such  other  source 
milk;  and 

(3)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1036.45(a')  (9) 
or  (10)  and  the  corresponding  steps  of 
§  1036.45(b),  the  skim  milk  and  butter¬ 
fat  so  transferred  or  diverted  up  to  the 
total  of  such  receipts  shall  not  be  classi¬ 
fied  as  Class  I  milk  to  a  greater  extent 
than  would  be  applicable  to  a  like  quan¬ 
tity  of  such  other  source  milk  received 
at  the  transferee  plant; 

(b)  As  Class  I  milk,  if  transferred  from 
a  pool  plant  to  a  producer-handler 
plant.  If  Class  n  or  Class  m  utilization 
is  requested  by  the  operators  of  both 
plants,  such  classification  shall  be  as 
Class  n  or  Class  m  milk  to  the  extent  of 
such  utilization  at  the  transferee  plant; 

(c)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
is  neither  an  other  order  plant  nor  a 
producer-handler  plant,  unless  the  re¬ 
quirements  of  subparagraphs  (1)  and 

(2)  of  this  paragraph  are  met,  in  which 
case  the  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
in  accordance  with  the  assignment  re¬ 
sulting  from  subparagraph  (3)  of  this 
paragraph: 

(1)  ’The  transferring  or  diverting  han¬ 
dler  claims  classification  as  Class  n  or 
Class  m  in  his  report  submitted  pursu¬ 
ant  to  9  1036.30; 

(2)  ’The  operator  of  such  nonpool 
plant  maintains  books  and  records  show¬ 
ing  the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose  of 
verification;  and 


(3)  ’Ihe  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  classified 
on  the  basis  of  the  following  assignment 
of  utilization  at  such  nonpool  plant  in 
excess  of  receipts  of  packaged  fluid  milk 
products  from  all  pool  plants  and  other 
order  plants: 

(i)  Any  route  disposition  in  the  mar¬ 
keting  area  shall  be  first  assigned  to  the 
skim  milk  and  butterfat  in  the  fluid 
milk  products  so  transferred  or  diverted 
from  pool  plants,  next  pro  rata  to  re¬ 
ceipts  from  other  order  plants,  and 
thereafter  to  receipts  from  dairy  farmers 
who  the  market  administrator  deter¬ 
mines  constitute  regular  sources  of  sup¬ 
ply  for  such  nonpool  plant; 

(ii)  Any  route  disp>osition  in  the  mar¬ 
keting  area  of  another  order  issued  pur¬ 
suant  to  the  Act  shall  be  first  assigned 
to  receipts  from  plants  fully  regulated 
by  such  order,  next  pro  rata  to  receipts 
from  pool  plants  and  other  order  plants 
not  regulated  by  such  order,  and  there¬ 
after  to  receipts  from  dairy  farmers  who 
the  market  administrator  determines 
constitute  regular  sources  of  supply  for 
such  nonpool  plant; 

(iii)  Class  I  utilization  in  excess  of 
that  assigned  pursuant  to  subdivisions 
(i)  and  (ii)  of  this  subparagraph  shall 
be  assigned  first  to  remaining  receipts 
from  dairy  farmers  who  the  market 
ministrator  determines  constitute  regu¬ 
lar  sources  of  supply  for  such  nonpool 
plant  and  Class  I  utilization  in  excess 
of  such  receipts  shall  be  assigned  pro 
rata  to  unassigned  receipts  at  such  non¬ 
pool  plant  from  all  pool  plants  and  other 
order  plants;  and 

(iv)  To  the  extent  that  Class  I  utili¬ 
zation  is  not  so  assigned  to  it,  the  skim 
milk  and  butterfat  so  transferred  or 
diverted  shall  be  classified  as  CHass  m 
milk  to  the  extent  Class  m  utilization 
is  available  and  the  remainder  as  Class 
nmilk;  and 

(d)  As  follows,  if  transferred  to  an 
other  order  plant  in  excess  of  receipts 
from  such  plant  in  the  same  category 
as  described  in  subparagraph  (1) ,  (2) ,  or 

(3)  of  this  paragraph: 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  as  a  fluid  milk  product  imder 
the  other  order  (including  allocation 
imder  the  conditions  set  forth  in  sub- 
paragraph  (3)  of  this  paragraph) ; 

(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request  in 
the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  admin¬ 
istrators,  movements  in  bulk  form  shall 
be  classified  as  Class  m  milk  to  the  ex¬ 
tent  of  the  Class  in  utilization  (or  com¬ 
parable  utilization  under  such  other 
order)  available  for  such  assignment 
pursuant  to  the  allocation  provisions  of 
the  transferee  order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  tiie 
market  administrator  for  purposes  of 
establishing  classification  pursuant  to 
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this  paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  transferee  order  provides  for  only 
two  classes  of  utilization,  skim  milk  and 
butterfat  allocated  to  a  class  consisting 
primarily  of  fluid  milk  products  shall  be 
classified  as  Class  I  milk,  and  skim  milk 
and  butterfat  allocated  to  the  other 
class  shall  be  classified  as  Class  HI  milk; 
and 

(6)  If  the  form  in  which  any  fluid  milk 
product  is  transferred  to  an  other  order 
plant  is  not  defined  as  a  fluid  milk  prod¬ 
uct  imder  such  other  order,  classification 
shall  be  in  accordance  with  the  provisions 
of  §  1036.41. 

§  1036.44  Computation  of  skim  milk 
and  butterfat  in  each  class. 

For  each  month,  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
otlier  obvious  errors  all  reports  submitted 
pursuant  to  §  1036.30  and  shall  compute 
for  each  handler  the  total  poimds  of  skim 
milk  and  butterfat  in  each  class:  Pro¬ 
vided,  That  the  skim  milk  contained  in 
any  product  utilized,  produced  or  dis¬ 
posed  of  by  the  handler  during  the  month 
shall  be  considered  to  be  an  amoimt 
equivalent  to  the  nonfat  milk  solids  con¬ 
tained  in  such  product  plus  all  the  water 
originally  associated  with  such  solids. 

§  1036.45  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1036.44,  the  market  adminis¬ 
trator  shall  determine  the  classification 
of  producer  milk  for  each  handler  as  fol¬ 
lows:  Provided,  That  the  classification 
of  producer  milk  for  which  a  cooperative 
association  is  the  handler  pursuant  to 
S  1036.13  (c)  or  (d)  shall  be  determined 
separately  from  the  o])erations  of  any 
pool  plant  operated  by  such  cooperative 
association: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  ni  the  poimds  of  skim 
milk  classified  as  Class  m  milk  pursuant 
to  §  1036.41(c)(6); 

(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  flui(L  milk  prod¬ 
ucts  received  in  packaged  form  from 
other  order  plants,  except  that  to  be  sub¬ 
tracted  pursuant  to  subparagraph  (4) 
(V)  of  this  paragraph,  as  follows: 

(i)  From  Class  IH  milk,  the  lesser  of 
the  pounds  remaining  or  the  quantity  as¬ 
sociated  with  such  receipts  and  classified 
as  Class  m  mUk  pursuant  to  §  1036.41 
(c)  (5)  plus  2  percent  of  the  remainder 
of  such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(3)  Except  for  the  first  month  this  sub- 
paragraph  is  effective,  subtract  from  the 
remaining  pounds  of  skim  milk  in  Cl^ 
n  the  pounds  of  skim  milk  in  packaged 
products  listed  in  $  1036.41(b)  (1)  that 
are  in  inventory  at  the  begiiming  of  the 
month; 

(4)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  begin¬ 


ning  with  Class  m,  the  pounds  of  skim 
milk  in  each  of  the  following : 

(i)  Other  source  milk  in  a  form  other 
than  that  of  a  fluid  milk  product  or  bulk 
cream; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  appropriate  health  approval  is  not 
established  and  receipts  of  fluid  milk 
products  and  bulk  cream  from  unidenti¬ 
fied  sources: 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer-han¬ 
dler,  as  defined  under  this  or  any  other 
Federal  order; 

(iv)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  imregulated  sup¬ 
ply  plants;  and 

(V)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  other  order 
plants  which  are  regulated  under  an  or¬ 
der  providing  for  individual-handler 
pooling,  to  the  extent  that  reconstituted 
skim  milk  is  allocated  to  Class  I  at  the 
transferor  plant; 

(5)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  bulk  cream  received  from 
nonpobl  plants  that  were  not  subtracted 
pursuant  to  subparagraph  (4)  (iii)  of 
this  paragraph; 

(6)  Subtract,  in  the  order  specified 
below,  from  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  (be¬ 
ginning  with  Class  ni) ,  but  not  in  excess 
of  such  quantities: 

(i)  Receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  that 
were  not  subtracted  pursuant  to  sub- 
paragraph  (4)(iv)  of  this  paragraph: 

(a)  For  which  the  handler  requests 
Class  HI  classification;  or 

(b)  Which  are  in  excess  of  the  pounds 
of  skim  milk  determined  by  multiplying 
the  pounds  of  skim  milk  remaining  in 
Cfiass  I  milk  by  1.25  and  subtracting  the 
sum  of  the  pounds  of  skim  milk  in  pro¬ 
ducer  milk,  receipts  from  other  pool 
handlers,  and  receipts  in  bulk  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  subparagraph  (4)  (v)  of  this 
paragraph;  and 

(ii)  Receipts  of  fluid  milk  products  in 
bulk  from  an  other  order  plant  that  were 
not  subtracted  pursuant  to  subpara¬ 
graph  (4)  (v)  of  this  paragraph,  in  ex¬ 
cess  of  similar  transfers  to  such  plant,  if 
Class  HI  classification  was  requested  by 
the  operator  of  such  plant  and  the 
handler; 

(7)  Subtract  from  the  ix>unds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  inventory  of  fluid  milk 
products  and  bulk  cream  (and,  for  the 
first  month  this  subparagraph  is  effec¬ 
tive,  packaged  products  listed  in  $  1036.41 
(b)  (1) )  at  the  beginning  of  the  month; 

(8)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  HI  the  pounds  sub¬ 
tracted  pursuant  to  subparagraph  (1)  of 
this  paragraph; 

(9)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
unregulated  supply  plants  that  were  not 


subtracted  pursuant  to  subparagraphs 
(4)  (iv)  and  (6)  (i)  of  this  paragraph; 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  the  fol¬ 
lowing  order,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  in  bulk 
from  an  other  order  plant  that  are  in 
excess  of  simitar  transfers  to  the  same 
plant  and  that  were  not  subtracted  pur¬ 
suant  to  subparagraphs  (4)  (v)  and  (6) 

(ii)  of  this  paragraph: 

(i)  In  series  beginning  with  Class  HI, 
the  pounds  determined  by  multiplying 
the  pounds  of  such  receipts  by  the  larger 
of  the  percentage  of  estimated  Class  H 
and  CTlass  HI  utilization  of  skim  milk 
announced  for  the  month  by  the  market 
administrator  pursuant  to  I  1036.27(1) 
or  the  percentage  that  C7ass  H  and  CJlass 
IH  utilization  remaining  is  of  the  total 
remaining  utilization  of  skim  milk  of 
the  handler;  and 

(11)  From  Class  I,  the  remaining 
pounds  of  such  receipts; 

(.11)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products  and 
bulk  cream  received  from  pool  plants  of 
other  handlers  according  to  the  classifi¬ 
cation  of  such  products  pursuant  to 
§  1036.43(a); 

(12)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim  milk 
in  receipts  of  milk  from  a  handler  de¬ 
fined  in  §  1036.13(d)  that  also  operates  a 
pool  plant; 

(13)  If  the  pounds  of  skim  milk  re¬ 
maining  exceed  the  pounds  of  skim  milk 
in  producer  milk,  subtract  such  excess 
from  the  pounds  of  skim  milk  remaining 
in  each  class  in  series  beginning  with 
CHass  HI.  Any  amount  so  subtracted  shall 
be  known  as  “overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  Combine  the  amoimts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
into  one  total  for  each  class  and  deter¬ 
mine  the  weighted  average  butterfat  con¬ 
tent  of  producer  milk  in  each  class. 

MiNnnw  Prices 
§  1036.50  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
price  per  hundredweight  for  manufac¬ 
turing  grade  milk  f.o.b.  plants  in  Wis¬ 
consin  and  Miimesota,  as  reported  on  a 
3.5  percent  butterfat  basis  by  the  De¬ 
partment  for  the  month.  For  the  pur¬ 
pose  of  computing  Class  I  prices  from  the 
effective  date  hereof,  the  basic  formula 
price  shall  not  be  less  than  $4.33. 

§  1036.51  Class  prices. 

Subject  to  the  provisions  of  SS  1036.52 
and  1036.53,  the  class  prices  per  hundred¬ 
weight  for  ^e  month  shall  be  as  follows: 

(a)  Class  I  vrice.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
preceding  month  plus  $1.67  for  plants 
in  the  Cleveland-Erie  district  and  $1.77 
for  plants  in  the  Pittsburgh  district,  plus 
20  cents  for  each  district.  At  a  plant  out¬ 
side  the  marketing  area,  add  to  the  basic 
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formula  price  for  the  preceding  month 
the  amount  applicable  pursuant  to  this 
paragraph  at  the  location  of  the  city  hall 
of  the  following  cities  that  is  nearest  such 
plant  (by  the  shortest  hard-siurfaced 
highway  distance  as  determined  by  the 
market  administrator) :  Canton  and 
Cleveland,  Ohio;  Erie,  Pittsburgh,  and 
Uniontown,  Pa.;  and  Clarksburg,  W.  Va. 

(b)  Class  11  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month  plus  10  cents. 

(c)  Class  III  price.  The  Class  ni  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount 
computed  as  follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price; 

(2)  Multiply  by  8.2  the  weighted  av¬ 
erage  of  carlot  prices  per  pound  of  non¬ 
fat  dry  milk  solids,  spray  process,  for  hu¬ 
man  consumption,  f.o.b.  manufacturing 
plants  in  the  Chicago  area,  as  published 
for  the  period  from  the  26th  day  of  the 
preceding  month  through  the  25th  day  of 
the  current  month  by  the  Department; 
and 

(3)  Prwn  the  sum  of  the  resiilts  ar¬ 
rived  at  under  subparagraphs  (1)  and 
(2)  of  this  paragraph  subtract  48  cents, 
and  round  to  the  nearest  cent. 

§  1036.52  Bntterfat  differentials  to 
handlers. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  class  prices 
calculated  pursuant  to  9  1036.51  shall  be 
Increased  or  decreased,  respectively,  for 
each  one-tenth  percent  butterfat  varia¬ 
tion  from  3.5  percent  at  the  appropriate 
rate,  rounded  to  the  nearest  one-tenth 
cent,  determined  as  follows: 

(a)  Class  I  milk.  Multiply  the  Chicago 
butter  price  for  the  preceding  month 
by  0.12. 

(b)  Class  II  and  Class  III  milk.  Mul¬ 
tiply  the  Chicago  butter  price  for  the 
month  by  0.115. 

§  1036.53  Location  adjustments  to 
handlers. 

(a)  The  Class  I  price  for  producer 
milk  and  other  source  milk  (for  which  a 
location  adjustment  is  applicable)  at  a 
plant  more  than  85  miles  (by  the  short¬ 
est  hard-surfaced  highway  distance  as 
determined  by  the  market  administra¬ 
tor)  from  all  the  cities  in  §  1036.51(a) 
shall  be  reduced  13  cents  and  an  addi¬ 
tional  1.5  cents  for  each  10  miles  or  frac¬ 
tion  thereof  in  excess  of  100  miles  (by  the 
shortest  hard-surfaced  highway  distance 
as  determined  by- the  market  adminis¬ 
trator)  that  such  plant  is  from  the  city 
hall  of  the  nearest  of  the  cities  listed 
in  9  1036.51(a). 

(b)  For  the  piupose  of  computing  lo¬ 
cation  adjustments,  receipts  of  fluid 
milk  products  from  pool  plants  at  a 
pool  plant  shall  be  assigpied  any  re¬ 
mainder  of  Class  I  milk  at  such  plant 
that  is  in  excess  of  92.5  percent  of  the 
sum  of  producer  milk  receipts  at  the 
plant  and  that  assigned  as  Class  I  to 
receipts  from  other  order  plants  and  un¬ 
regulated  supply  plants.  Such  assign¬ 
ment  shall  be  made  first  to  receipts  from 
plants  at  which  no  location  adjustment 
is  applicable  pursuant  to  this  section  and 


then  in  sequence  beginning  with  receipts 
from  the  plant  with  the  lowest  applici^le 
location  adjustment. 

§  1036.54  Use  of  equivalent  prices. 

If  for  any  reason  a  price  quotation 
required  by  this  part  for  computing  class 
prices  or  for  other  piuposes  is  not  avail¬ 
able  in  the  manner  described,  the  market 
administrator  shall  use  a  price  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  that  is  reqtdred. 

Application  of  Prices 

§  1036.60  Computation  of  the  net  pool 
obligation  of  each  handler. 

The  net  pool  obligation  of  each  handler 
defined  in  9  1036.13  (a) ,  (c) ,  and  (d)  for 
each  month  shall  be  a  sum  of  money 
computed  by  the  market  administrator 
as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  as  computed  pursuant 
to  9  1036.45(c)  by  the  applicable  class 
price; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  overage  deducted  from 
each  class  pursuant  to  §  1036.45(a)  (13) 
and  the  corresponding  step  of  9  1036.45 
(b)  by  the  applicable  class  price; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  m  price  for  the  preceding  month 
and  the  Class  I  or  Class  n  price  for  the 
current  month,  as  the  case  may  be,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  n  pursuant  to  9  1036.45(a)  (7)  and 
the  corresponding  step  of  9  1036.45(b) ; 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  the 
Class  m  price,  both  for  the  current 
month,  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  9  1036.45(a)  (4)  and  (5) 
and  the  corresponding  steps  of  9  1036.45 
(b),  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I  pur¬ 
suant  to  9  1036.45(a)  (4)  (iv)  and  (v)  and 
the  corresponding  steps  of  9  1036.45(b) 

(4)  the  CTlass  I  price  shall  be  adjusted  to 
the  location  of  the  transferor  plant  (but 
not  to  be  less  than  the  Class  m  price) ; 
and 

(e)  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest  nonpool 
plants  from  which  an  equivalent  volume 
was  received,  but  not  to  be  less  than  the 
Class  m  price,  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  9  1036.45(a)  (9)  and 
the  corresponding  step  of  9  1036.45(b) . 

§  1036.61  Computation  of  the  uniform 
price. 

For  each  month,  the  market  adminis¬ 
trator  shall  compute  a  uniform  price  per 
hundredweight  as  follows : 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  9  1036.60  for  all 
handlers  who  filed  the  reports  pursuant 
to  9  1036.30  for  the  month,  except  those 
In  default  of  pa3nnents  reqtiired  pursuant 
to  9  1036.74  for  the  preceding  month; 

(b)  Add  or  subtract  for  each  one- 
tenth  percent  that  the  average  butterfat 
content  of  milk  specified  in  paragraph 


(f)  of  this  section  is  less  or  more, 
respectively,  than  3.5  percent  the  amount 
obtained  by  multipl3dng  such  difference 
by  the  butterfat  differential  pursuant  to 
9  1036.71,  and  multiply  the  result  by  the 
total  himdredweight  of  such  milk; 

(c)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  differentials 
computed  pursuant  to  9  1036.72(a) ; 

(d)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location  differen¬ 
tial  computed  pursuant  to  9  1036.72(a) ; 

(e)  Add  an  amount  equal  to  one-half 
the  unobligated  balance  in  the  producer- 
settlement  fimd; 

(f )  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  cennputations: 

(1)  The  total  hundredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
9  1036.60(e) ; 

(g)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  aver¬ 
age  price”,  and.  except  for  the  months 
specified  below,  shall  be  the  “uniform 
price”  for  milk  received  from  producers; 

(h)  For  the  months  specified  in  para¬ 
graphs  (i)  and  (J)  of  this  section,  sub¬ 
tract  from  the  amount  resulting  from 
the  computations  pursuant  to  para¬ 
graphs  (a)  through  (e)  of  this  section 
an  amount  computed  by  multiplying  the 
hundredweight  of  milk  specified  in  para¬ 
graph  (f)(2)  of  this  section  by  the 
weighted  average  price; 

(i)  Subtract  for  each  of  the  months  of 
April,  May,  June,  and  July  the  amount 
obtained  by  multiplying  the  hundred¬ 
weight  of  producer  milk  specified  in 
paragraph  (f)(1)  of  this  section  by  a 
rate  that  is  equal  to  6  percent  of  the 
average  basic  formula  price  (computed 
to  the  nearest  cent)  for  the  preceding 
calendar  year  but  not  to  exceed  25  cents; 

(J)  Add  for  each  of  the  months  of 
September,  October,  and  November  one- 
fourth  of  the  total  amount  subtracted 
pursuant  to  paragraph  (i)  of  this  sec¬ 
tion  for  the  preceding  period  of  April 
through  July,  and  add  for  the  month  of 
December  the  remainder  of  such  total 
amount  plus  any  interest  earned  on  such 
total  amount; 

(k)  Divide  the  amount  resulting  from 
the  computations  pursuant  to  para¬ 
graphs  (h),  (i),  and  (J)  of  this  section 
by  the  hundredweight  of  producer  milk 
specified  in  paragraph  (f)  (1)  of  this 
section;  and 

(l)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uniform  price” 
for  milk  received  from  producers. 

§  1036.62  Obligation  of  handler  operat¬ 
ing  a  partially  regulated  distributing 
plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shaU  pay  to 
the  market  administrator  for  the  pro¬ 
ducer-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
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§§  1036.30  and  1036.31(b)  the  informa¬ 
tion  necessary  to  compute  the  amount 
specified  in  paragraph  (a)  of  tlfis  section, 
he  shall  pay  the  amount  computed  pur¬ 
suant  to  paragraph  (b)  of  this  section; 

(a)  An  amount  computed  as  follows: 

(1)  The  obligation  that  would  have 
been  computed  pursuant  to  S  1036.60  at 
such  plant  shall  be  determined  as  though 
such  plant  were  a  pool  plant.  For  pur¬ 
poses  of  such  computation,  receipts  at 
such  nonpool  plant  from  a  pool  plant  or 
an  other  order  plant  shs^  be  assigned  to 
the  utilization  at  which  classified  at  ttie 
pool  plant  or  other  order  plant  and 
transfers  from  such  nonpool  plant  to  a 
pool  plant  or  other  order  plant  shall 
be  classified  as  Class  II  or  Cfiass  III  milk 
if  allocated  to  such  class  at  the  pool 
plant  or  other  order  plant  and  be 
valued  at  the  weighted  average  price  of 
the  respective  order  if  so  allocated  to 
Class  I  niilk,  except  that  reconstituted 
skim  milk  in  filled  milk  shall  be  valued 
at  the  Class  in  price.  There  shall  be  in¬ 
cluded  in  the  obhgation  so  computed  a 
charge  in  the  amount  reified  in 
S  1036.60(e)  and  a  credit  in  the  amount 
specified  in  §  1036.74(b)  (2)  with  re^ct 
to  receipts  from  an  imregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  m  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  si>ecified  below  in  this  sub- 
paragraph.  If  the  cH;}erator  of  the  pat- 
tially  regulated  distributing  plant  so  re¬ 
quests,  and  provides  with  his  report 
pmrsuant  to  §  1036.30  a  similar  report  for 
each  nonpool  plant  which  serves  as  a 
sup>ply  plant  for  such  partially  regulated 
distributing  plant  by  shqiments  to  such 
plant  during  the  month  equivalent  to  the 
requirements  of  §  1036.11  (b)  and  (c), 
with  agreement  of  the  op>erator  of  such 
plant  that  the  market  administrator  may 
examine  the  books  and  records  of  such 
plant  for  purp>oses  of  verification  of  such 
reports,  there  will  be  added  the  amount 
of  the  obligation  computed  at  such  non¬ 
pool  supply  plant  in  the  same  manner 
and  subject  to  the  same  conditions  as  for 
the  partially  regulated  distributing 
plant. 

(2)  From  this  obligation,  deduct  the 
sum  of :  4 

(1)  The  gross  payments  made  by  such 
handler  for  milk  received  during  the 
month  from  dairy  farmers  at  such  plant 
and  like  payments  made  by  the  op>erator 
of  a  supply  plant(s)  included  in  the 
computations  pursuant  to  subparagraph 
(1)  of  this  paragraph;  and 

(li)  Payments  to  the  producer-settle¬ 
ment  fund  of  another  order  imder  which 
such  plant  is  also  a  partially  regulated 
distributing  plant. 

(b)  An  amount  computed  as  follows: 

(1)  Determine  the  respective  amoun)£ 
of  skim  milk  and  butterfat  in  the  plant’s 
route  disposition  in  the  marketing  area; 


(3)  Deduct  the  quantity  of  reconsti¬ 
tuted  skim  milk  in  fluid  milk  products 
disposed  of  as  route  disposition  in  the 
marketing  area; 

(4)  Combine  the  amounts  of  skim 
milk  and  butterfat  remaining  into  one 
total  and  determine  the  weighted  aver¬ 
age  butterfat  content;  and 

(5)  From  the  value  of  such  milk  at 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  nonpool  plant  (not  to  be  less 
than  the  Class  in  price),  subtract  its 
value  at  the  weighted  average  price  ap¬ 
plicable  at  such  location  (not  to  be  less 
than  the  Cfiass  m  price),  and  add  for 
the  quantity  of  reconstituted  skim  milk 
specified  in  subparagraph  (3)  of  this 
paragraph  its  value  computed  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  m  price) ,  less  the  value  of  such 
skim  milk  at  the  Class  in  price. 

§  1036.63  Notification. 

On  or  before  the  14th  day  of  each 
month  the  market  administrator  shall 
notify  each  handler  who  submitted  a  re¬ 
port  for  the  preceding  month  pursuant 
to  §  1036.30  of: 

(a)  The  classification  pursuant  to 
§  1036.45  of  skim  milk  and  butterfat  in 
producer  milk  received  by  such  handler 
during  the  month  and  the  value  of  such 
milk  pursuant  to  §  1036.60; 

(b)  The  uniform  price  for  the  month 
pursuant  to  §  1036.61;  and 

(c)  The  amount  due  such  handler 
piursuant  to  §  1036.75  and  the  amoimt  to 
be  paid  by  such  handler  pursuant  to 
§§  1036.74, 1036.76,  and  1036.77. 

§  1036.64  Obligation  of  handler  oper¬ 
ating  an  other  order  plant. 

Each  handler  who  operates  an  other 
order  plant  that  is  regulated  under  an 
order  providing  for  individual-handler 
pooling  shall  pay  to  the  market  adminis¬ 
trator  for  the  producer-settlement  fund 
on  or  before  the  25th  day  after  the  end 
of  the  month  an  amount  computed  as 
follows: 

(a)  Determine  the  quantity  of  recon¬ 
stituted  skim  milk  in  filled  milk  disposed 
of  as  route  disposition  in  the  marketing 
area  which  was  allocated  to  Class  I  at 
such  other  order  plant.  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  as  route  disposition  in 
marketing  areas  regulated  by  two  or 
more  market  pool  orders,  the  reconsti¬ 
tuted  skim  mi^  assigned  to  CHass  I  shall 
be  prorated  according  to  the  route  dis¬ 
position  in  each  marketing  area;  and 

(b)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
paragraph  (a)  of  this  section  to  route 
disposition  in  this  marketing  area  at 
the  Class  I  price  imder  this  part  appli¬ 
cable  at  the  location  of  the  other  order 
plant  (not  to  be  less  than  the  Class  m 
price)  and  substract  its  value  at  the 
Class  m  price. 


(1)  To  each  producer,  on  or  before  the 
18th  day  of  the  following  month,  the  uni¬ 
form  price  per  hundredweight  for  his 
deliveries  of  producer  milk  during  the 
month  adjusted  pursuant  to  §§  1036.71, 
1036.72,  and  1036.76,  subject  to  the  fol¬ 
lowing: 

(i)  Minus  payments  made  pmrsuant  to 
paragraph  (c)  of  this  section; 

(ii)  Less  proper  deductions  authorized 
in  writing  by  the  producer;  and 

(iii)  If  by  such  .date  the  handler  has 
not  received  full  payment  from  the  mar¬ 
ket  administrator  pvursuant  to  §  1036.75 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment. 
Payment  to  producers  shall  be  completed 
thereafter  not  later  than  the  date  for 
making  pasnnents  pursuant  to  this  para¬ 
graph  next  following  after  receipt  of  the 
balance  due  from  the  market  adminis¬ 
trator; 

(b)  (1)  Upon  receipt  of  a  written  re¬ 
quest  from  a  cooperative  association 
which  the  Secretary  determines  is  au¬ 
thorized  by  its  members  to  collect  pay¬ 
ment  for  their  nulk  and  receipt  of  a 
written  promise  to  reimburse  the  han¬ 
dler  the  amount  of  any  actual  loss  in¬ 
curred  by  him  because  of  any  improper 
claim  on  the  part  of  the  association,  each 
handler  shall  pay  to  the  cooperative  as¬ 
sociation  for  producer  milk  on  or  before 
the  16th  day  of  each  month,  in  lieu  of 
payments  pursuant  to  paragraph  (a)  of 
this  section,  an  amount  equal  to  the 
gross  sum  due  for  all  milk  received  from 
certified  members,  less  ammmts  owing  by 
each  member-producer  to  the  handler 
for  supplies  purchased  from  him  on  prior 
written  order  or  as  evidenced  by  a  de¬ 
livery  ticket  signed  by  the  producer,  and 
submit  to  the  cooperative  association 
written  information  which  shows  for 
each  such  member-producer  (i)  the  total 
poimds  of  milk  received  from  him  during 
the  preceding  month,  (ii)  the  total 
poimds  of  butterfat  contained  in  such 
milk,  (iii)  the  number  of  days  on  which 
milk  was  received,  and  (iv)  the'  amounts 
withheld  by  the  handler  in  payment  for 
supplies  sold.  The  foregoing  payment  and 
submission  of  information  shall  be  made 
with  respect  to  milk  of  each  producer 
whom  the  cooperative  association  certi¬ 
fies  is  a  member,  which  is  received  on  and 
after  the  first  day  of  the  calendar  month 
next  following  receipt  of  such  certifica¬ 
tion  through  the  last  day  of  the  month 
next  preceding  receipt  of  notice  from 
the  cooperative  association  of  a  termi¬ 
nation  of  membership  or  imtil  the  origi¬ 
nal  request  is  rescinded  in  writing  by  the 
association; 

(2)  A  copy  of  each  such  request, 
promise  to  reimburse  and  certified  list  of 
members  shall  be  filed  simultaneously 
with  the  maiket  administrator  by  the 
association  and  shall  be  subject  to  veri¬ 
fication  at  his  discretion,  through  audit 


(2)  Deduct  (except  that  deducted  im-  Payhents  the  records  of  the  cooperative  associ- 

der  a  similar  provision  of  another  order  .  . .. .  ««  j  u  j  r  ation  pertaining  thereto.  Exceptions,  if 

issued  pursuant  to  the  Act)  the  respec-  §  1036.70  lime  and  method  of  payment,  jjQ  yjg  accuracy  of  such  certification 

tive  amounts  of  skim  milk  and  butter-  (a)  Except  as  provided  in  paragraph  by  a  producer  claimed  to  be  a  member, 
fat  received  as  Class  I  milk  at  the  par-  (b)  of  this  section,  each  handler  shall  or  by  a  handler,  shall  be  made  by  written 
tially  regulated  distributing  plant  from  make  payment  for  producer  milk  as  fol-  notice  to  the  market  administrator  and 
pool  plants  and  other  order  plants;  lows:  shall  be  subject  to  his  determination ; 
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(c)  Upon  written  request  filed  with 
him  on  or  before  the  15th  day  of  the 
month  by  a  producer,  or  by  a  cooperative 
association  which  collects  payments  pur¬ 
suant  to  paragraph  (b)  of  this  section, 
each  handler  shall  make  payment  as 
follows: 

(1)  On  or  before  the  last  day  of  the 
month,  to  each  such  producer  who  has 
not  discontinued  delivery  of  milk  to  such 
handler,  an  amount  not  less  than  the 
value  of  milk  received  from  such  pro¬ 
ducer  during  the  first  15  days  of  such 
month  computed  at  the  Class  in  price 
for  the  preceding  month  for  milk  of  3.5 
percent  butterfat  content,  without  deduc¬ 
tion  for  hauling;  and 

(2)  On  or  before  the  27th  day  of  the 
month,  to  the  cooperative  association,  for 
milk  received  during  the  first  15  days  of 
the  month  from  certified  members  speci¬ 
fied  in  the  request  for  payment,  an 
amount  not  less  than  the  aggregate  value 
of  such  milk  at  the  Class  m  price  for  the 
preceding  month  for  milk  of  3.5  percent 
butterfat  content,  without  deduction  for 
hauling;  and 

(d)  On  or  before  the  15th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  a  cooperative  association  at  not  less 
than  the  class  prices  applicable  pursuant 
to  §  1036.51  for  milk  which  he  receives; 

(1)  By  transfer  or  diversion  from  a 
pool  plant  operated  by  such  cooperative 
association;  or 

(2)  From  such  cooperative  association 
in  its  capacity  as  a  handler  pursuant  to 
§  1036.13(d),  if  such  cooperative  associa¬ 
tion  also  operates  a  pool  plant. 

§  1036.71  Butterfat  differential  to 
producers. 

The  tmlform  price  shall  be  increased 
or  decreased  for  each  one-tenth  percent 
that  the  butterfat  content  of  such  milk  is 
above  or  below  3.5  percent,  respectively, 
at  the  rate  (rounded  to  the  nearest  one- 
tenth  cent)  determined  by  multiplying 
the  pounds  of  butterfat  in  producer  milk 
allocated  to  each  class  pursuant  to 
§  1036.45  by  the  respective  butterfat  dif¬ 
ferential  for  each  class  and  dividing  the 
sum  of  the  resulting  amounts  by  the 
total  pounds  of  butterfat  in  producer 
milk. 

§  1036.72  Location  differentials  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  shall  be  adjusted  as  follows: 

(1) At  all  plants,  reduced  according  to 
the  location  of  the  plant  at  the  rates  set 
forth  in  §  1036.53;  and 

(2)  Additionally,  at  plants  at  which 
the  Pittsburgh  district  Class  I  price  is 
applicable,  increased  10  cents. 

(b)  For  the  purpose  of  computations 
pursuant  to  $  1036.74(b),  the  weighted 
average  price  shall  be  adjusted  at  the 
rates  set  forth  in  §  1036.53  that  are  appli¬ 
cable  at  the  location  of  the  nonpool  plant 
from  which  other  source  milk  was 
received. 

§  1036.73  Producer-settlement  fund. 

(a)  The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
“producer-settlement  fund’’  into  which 
he  shall  deposit  all  payments  pmsuant 


to  SS  1036.62, 1036.64,  and  1036.74  and  out 
of  which  he  shall  make  all  payments  pur¬ 
suant  to  S  1036.75:  Provided,  That  the 
market  administrator  shall  offset  the 
payment  due  to  a  handler  against  pay¬ 
ments  due  from  such  handler. 

(b)  All  amoimts  subtracted  pursuant 
to  §1036.61(1)  shall  be  deposited  in  the 
producer-settlement  fund  and  set  aside 
as  an  obligated  balance  until  withdrawn 
for  the  purpose  of  effectuating  §  1036.- 
61(j). 

§  1036.74  Payments  to  the  producer- 

settlement  fund. 

On  or  before  the  16th  day  after  the  end 
of  the  month,  each  handler  shall  pay  to 
the  market  administrator  the  amount,  if 
any,  by  which  the  total  amounts  specified 
in  paragraph  (a)  of  this  section  exceed 
the  amounts  specified  in  paragraph  (b) 
of  this  section: 

(a)  ’The  net  pool  obligation  pursuant 
to  §  1036.60  for  such  handler;  and 

(b)  The  sum  of: 

(1)  ’The  value  of  such  handler’s  pro¬ 
ducer  milk  at  the  applicable  uniform 
price;  and 

(2)  The  value  at  the  weighted  average 
price  appUcable  at  the  location  of  the 
plants  from  which  received  (not  to  be 
less  than  the  value  at  the  Class  m  price) 
of  other  source  milk  for  which  a  value 
is  computed  pursuant  to  §  1036.6Q(e) . 

§  1036.75  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  17  th  day  after  the 
end  of  each  month,  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any,  by  which  the  ammmt 
compute  pursuant  to  §  1036.74(b)  ex¬ 
ceeds  the  amotmt  computed  pursuant  to 
§  1036.74(a) .  If.  at  such  time,  the  balance 
in  the  producer-settlement  fimd  is  in¬ 
sufficient  to  make  all  payments  pursuant 
to  this  section,  the  market  administra¬ 
tor  shall  reduce  uniformly  such  pay¬ 
ments  and  shall  complete  such  payments 
as  soon  as  the  funds  are  available. 

§  1036.76  Marketing  services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  in  mak¬ 
ing  payments  for  producer  milk  received 
during  the  month  shall  deduct  5  cents 
per  hundredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe  (except 
on  such  handler’s  own  farm  production) 
and  shall  pay  such  deductions  to  the 
market  administrator  not  later  than  the 
16th  day  after  the  end  of  the  month. 
Such  money  shall  be  used  by  the  market 
administrator  to  verify  or  establish 
weights,  samples,  and  tests  of  producer 
milk  and  to  provide  producers  with  mar¬ 
ket  information.  Such  services  shall  be 
performed  in  whole  or  in  part  by  the 
market  administrator  or  by  an  agent 
engaged  by  and  responsible  to  him. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  performing, 
as  determined  by  the  Secretary,  the 
services  set  forth  in  paragraph  (a)  of 
this  section,  each  handler  shall  make,  in 
lieu  of  the  deductions  specified  in  para¬ 
graph  (a)  of  this  section,  such  deduc¬ 
tions  as  are  authorized  by  such  producers 
and,  on  or  before  the  16th  day  after  the 


end  of  each  month,  pay  over  such  de¬ 
ductions  to  the  association  rendering 
such  services. 

§  1036.77  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  this  part,  each 
handler  shall  pay  to  the  market  admin¬ 
istrator  on  or  before  the  16th  day  after 
the  end  of  the  month  3  cents  per 
hundredweight,  or  such  lesser  amotmt 
as  the  Secretary  may  prescribe,  with 
respect  to; 

(a)  Producer  milk  (including  such 
handler’s  own  production) ; 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1036.45(a)  (4)  and 
(9)  and  the  corresponding  steps  of 
§  1036.45(b) ;  and 

(c)  Route  disposition  in  the  market¬ 
ing  area  from  a  partially  regulated  dis¬ 
tributing  plant  that  exceeds  the  hun¬ 
dredweight  of  Class  I  milk  received  dur¬ 
ing  the  month  at  such  plant  from  pool 
plants  and  other  order  plants. 

§  1036.78  Adjustment  of  accounts. 

(a)  Payments.  Whenever  audit  by  the 
market  admiinistrator  of  any  handler’s 
reports,  books,  records,  or  accounts  dis¬ 
closes  adjustments  to  be  made,  for  any 
reason,  which  result  in  monies  due  the 
market  administrator  from  such  han¬ 
dler,  due  such  handler  from  the  market 
administrator,  or  due  any  producer  or 
cooperative  association  from  such  han¬ 
dler,  the  market  administrator  shall 
promptly  notify  such  handler  of  any 
such  amount  due,  and  payment  thereof 
shall  be  made  on  or  before  the  next  date 
for  making  payment  set  forth  in  the 
provision  under  which  such  error  oc¬ 
curred,  following  the  5th  day  after  such 
'notice. 

(b)  Overdue  accounts.  Any  impaid 
obUgation  of  a  handler  or  of  the  market 
administrator  pxu^uant  to  §  1036.74, 

§  1036.75,  9  1036.76,  9  1036.77,  or  para¬ 
graph  (a)  of  this  section  shall  he  in¬ 
creased  one-half  of  1  percent  on  the  first 
day  of  the  calendar  month  next  follow¬ 
ing  the  due  date  of  such  obligation,  and 
on  the  first  day  of  each  calendar  memth 
thereafter  imtil  such  obligation  is  paid. 

§  1036.79  Termination  of  obligations. 

The  provisions  of  this  section  shall  ap¬ 
ply  to  any  obhgation  tmder  this  part 
for  the  payment  of  money.  . 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  imder 
the  terms  of  this  part  shall,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section,  terminate  2  years  after  the 
last  day  of  the  calendar  month  during 
which  the  market  administrator  receives 
the  handler’s  utilization  report  on  the 
skim  milk  and  butterfat  involved  in  such 
obligation,  imless  within  such  2-year 
period  the  market  administrator  noti¬ 
fies  the  handler  in  writing^  that  such 
money  is  due  and  payable.  Service  of 
such  notice  shall  be  complete  upon  mail¬ 
ing  to  the  handler’s  last  known  address, 
and  it  shall  contain,  but  need  not  be 
limited  to,  the  following  information: 

( 1 )  The  amount  of  the  obligation ; 

(2)  The  months  diuing  which  the  skim 
milk  and  butterfat,  with  respect  to  which 
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the  obligation  exists,  were  received  or  ^ 
handled;  and 

(3)  If  the  obligation  is  pa3rable  to 
one  or  more  producers  or  to  an  associa¬ 
tion  of  producers,  the  name  of  such  pro¬ 
ducers  or  association  of  producers,  or  if 
the  obligation  is  payable  to  the  market 
administrator,  the  account  for  which  it 
is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  part 
to  make  available  to  the  market  admin¬ 
istrator  or  his  representatives  all  books 
and  records  required  by  this  part  to  be 
made  available,  the  market  administrator 
may,  within  the  2-year  period  provided 
for  in  paragraph  (a)  of  this  section,  no¬ 
tify  the  handler  in  writing  of  such  fail¬ 
ure  or  refussd.  If  the  market  administra¬ 
tor  so  notifies  a  handler,  the  said  2-year 
period  with  respect  to  such  obligation 
shall  not  begin  to  run  until  the  first  day 
of  the  calendar  month  following  the 
month  during  which  all  such  books  and 
records  pertaining  to  such  obligation  are 
made  available  to  the  market  adminis¬ 
trator  or  his  representatives. 

(c)  NotwithsUmding  the  provisions  of 
paragraphs  (a)  smd  (b)  of  this  section, 
a  handler’s  obligation  under  this  psn^  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obli¬ 
gation  is  sought  to  be  Imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  sklministrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
part  shall  terminate  2  years  after  the 
end  of  the  calendar  month  during  which 
the  skim  milk  and  butterfat  involved  in 
the  claim  were  received  if  an  \mderpay- 
ment  is  claimed,  or  2  years  after  the  end 
of  the  calendar  month  during  which  the 
payment  (including  deduction  or  setoff 
by  the  market  administrator)  was  made 
by  the  handler  if  a  refund  on  such  pay¬ 
ment  is  claimed,  \inless  such  handler, 
within  the  applicable  period  of  time. 


files  pursuant  to  section  8c (15)  (A)  of  the 
Act  a  petition  claiming  such  money. 

•  Eitectivi  Tncx.  Suspension,  ox 
Termination 

§  1036.90  Effective  time. 

The  provisions  of  this  part  or  any 
amoidment  thereto  shall  become  effec¬ 
tive  at  such  time  as  the  Secretary  may 
declare  and  shall  continue  in  force  until 
suspended  or  terminated. 

§  1036.91  Suspension  or  termination. 

The  Secretary  shall  suspend  or  termi¬ 
nate  any  or  all  provisions  of  this  part 
whenever  he  finds  that  they  obstruct  or 
do  not  tend  to  effectuate  the  declsired 
policy  of  the  Act.  This  part  shall,  in  any 
event,  terminate  whenever  the  provisions 
of  the  Act  authorizing  it  cease  to  be  in 
effect. 

§  1036.92  Continuing  power  and  duty 
of  the  market  administrator. 

(a)  If.  upon  the  suspension  or  termi¬ 
nation  of  any  or  all  of  the  provisions  of 
this  part,  there  are  any  obligations  aris¬ 
ing  hereunder,  the  final  accrual  or  ascer¬ 
tainment  of  which  requires  further  acts 
by  any  handler,  by  the  market  adminis¬ 
trator.  or  by  any  other  person,  the  power 
and  duty  to  p^orm  such  further  acts 
shall  continue  notwithstanding  such  sus¬ 
pension  or  termination:  Provided.  That 
any  such  acts  required  to  be  performed 
by  the  market  administrator  shall,  if  the 
Secretary  so  directs,  be  performed  by 
such  other  person,  persons  or  agency  as 
the  Secretary  may  designate. 

(b)  The  market  administrator  or  such 
other  person  as  the  Secretary  may  desig¬ 
nate  shall: 

(1)  Continue  in  such  capacity  imtil 
discharged  by  ttie  Secretary; 

(2)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  funds  or  property  on  hand  together 
with  the  books  and  records  of  the  market 
administrator,  or  such  other  person,  to 
such  person  as  the  Secretary  sl^l  direct; 
and 


(3)  If  so  directed  by  the  Secretary, 
execute  such  assignment  or  other  instru¬ 
ments  necessary  or  appropriate  to  vest 
in  such  person  full  title  to  all  funds, 
property,  and  claims  vested  in  the 
market  administrator  or  such  other  per¬ 
son  pursuant  thereto. 

§  1036.93  Liquidation  after  suspension 
or  termination. 

Upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  the 
market  administrator,  or  such  person  as 
the  Secretary  may  designate,  shall,  if 
so  directed  by  the  Secretary,  liquidate 
the  business  of  the  market  administra¬ 
tor’s  office  and  dispose  of  all  funds  and 
property  then  in  his  possession  or  under 
his  control,  together  with  claims  for  any 
funds  which  are  unpaid  or  owing  at  the 
time  of  such  suspension  or  termination. 
Any  funds  collected  pursuant  to  the  pro- 
visi(ms  of  this  part,  over  and  above  the 
amounts  necessary  to  meet  the  outstand¬ 
ing  obligations  and  the  expenses  neces¬ 
sarily  incurred  by  the  market  adminis¬ 
trator  or  such  person  in  liquidating  such 
fimds,  shall  be  distributed  to  the  con¬ 
tributing  handlers  and  producers  in  an 
equitable  manner. 

Miscellaneous  Provisions 
§  1036.100  Separability  of  provisions. 

If  any  provision  of  this  part,  or  its 
application  to  any  person  or  circum¬ 
stances.  is  held  invalid,  the  application 
of  such  provision,  and  of  the  remaining 
provisions  of  this  part,  to  other  persons 
or  circumstances  shall  not  be  affected 
thereby. 

§  1036.101  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee  of 
the  United  States  to  act  as  his  agent  or 
representative  In  connection  with  any 
of  the  provisions  of  this  part. 

IFJl.  Doc.  70-10662;  Filed,  Aug.  IS,  1970; 

8:46  ajn.] 
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